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Chapter One: Introduction

One of the greatest challenges currently facing the United State®rns how it should
establish and manage global cooperation for key coteerism goals. Over the last eight
years, the threat of international terrorignparticularly from groups like al Qaeda and its
affiliatesi has fundamentally altedethe strategic environment in whithe U.S. operates.

No longer only facing a world of competing states with rival intsrasie U.S. now faces a
perilous threat from a stdtate actor which has proven its ability to strike both within the
continental United States and within the territory of key U.S. allies. Modern international
terrorism has proven itself to be a globakepbmenon, as the key ingredients of terrorist
eventsi operatives, materials, and financingare rarely confined within the border of a
single sovereign stafelt is then increasingly apparent that the response to modern terrorism
must also be internatnal in its scale and scope.

The end of the Bush Administration poses an opportunity to rethink U.S. coemtaism
policies, with an eye towards-tailoring those policies to boost international cooperation for
key counteiterrorism goals. The nati of a threat suggests a U.S. coutéerorism
response which puts a premium on the coordination of law enforcement agencies, intelligence
services and military organizations, often across international borders. Yet to date the
response from the Unitedd®es and key Western allies has remained predominantly at the
national level, with only fledgling attempts to internationalize the problem of terrorism.
Indeed, one of the foremost criticisms of the Bush Administration is that its unilateral
approach irforeign affairs runs contrary to the nature of the contemporary terrorist threat,
which requires sensible and pragmatic international coordination.

The new Obama Administration has an unprecedented opportunity to shape international
cooperation for yeard come on key issues surrounding coutgerorism. The question it
faces is not about the need for additional cooperation, but about the proper modality for
achieving it. Should the U.S. attempt to institutionalize its couatesrism efforts at th
regioral or even global level? If siow should these institutions be created? What scope
should they have? During the Cold War, when the U.S. faced an ideological threat from the
Soviet Union, it constructed a dense network of alliances and tr@tgusuch as NATO) to
counter the threat. A number of influential voices have called on the United States to heed
these lessons toddy.Yet the practical benefits of turning the battle against international
terrorism to global or regional institutionsmain in doubt. Institutions can be unwieldy and
ineffective; moreover, intelligence and security agencies are reluctant to surrender any
control over the counteerrorism to bodies such as the European Union (EU) or the United
Nations (UN), in part écause they wish to preserve their national prerogative. Extant
attempts to engage in counterrorism work at the regional and global haeefar failed to

live up to expectations

The authors are grateful for the generous support of the New Ideas Fund in sponsoring this research. All
! Seein particular Bruce Hoffmarinside Terrorism{New York: Colombia University Press, 2006), pp-&®

’See, for instance, Marcin Zaborowski, ABushdéds Legac)

No. 111 (September 2008).

 Walter Russell Mad, Power, Terror, Peace and WdNew York: Vintage, 2004); John Lewis Gaddis,
Surprise, Security and the American Experieri€ambridge, MA: Harvard University Press, 2004); lan
Shapiro,Containment: Rebuilding a Strategy Against Global Ter@rinceton:Princeton University Press,
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The purpose of this chapter is to examine what insights regime theginymave for creating

and sustaining countéerrorism cooperation at the regional and global leitslarguments

that paying due attention to the insights of regime theory may allow the U.S. to achieve the
benefits of global and regional counterrorism cooperation, whilst escaping the costs and
complications that have bedevilled courterorism cooperation thus far.

The Problem

The problem that the U.S. faces at the present time is one of managing cooperation on
counterterrorism by disparatectors, with varying conceptions of the nature of the threat and
different levels of commitment to cooperating to meét itln such circumstances, actors
have strong incentives not to cooperate with each other, and to pursue their own individual
courses baction, even if that leads to suboptimal outcomes. Under conditions in which
cooperation is difficult, actors will have strong incentives not to cooperate, unless they can
establish norms of reciprocity between them which make cooperation pdséitn when

the worth of cooperation is obviouisas is the case with most public goddsooperation can

still be difficult in the absence of coercion. In his path breaking work on the subject of
collective action, Mancur Olson suggested that providing thedemcentives for those who
cooperate (and punishing those who did not) might be a way to resolve this dfiemma.
Alternatively, one must aim for conditional cooperation, in which actors (in this case states)
watch each others behaviour for evidence ajdperative intent and cooperate accordingly.
Conditional cooperation is naturally fragile, and it is difficult to start thessedfaining cycle

of cooperation in the absence of a coordinating body or mechanism.

Additionally, while terrorism cooperaticieatures the same cooperation dilemmas that make
all collective action difficult, it has two particular dilemmas patrticular to it that tend to inhibit
cooperation.

1. Lack of a common definitian One of the most common themes in the study
of terrorism conerns the lack of an agredegal definition for the phenomendn.
There ae a number ofeasons for this. Some scholas well as statemsist that
terrorism is delimited to attacks against rammbatants; others insist that the state
can be both a vich and perpetrator of terrorist activity. The substantial differences
amongstates andcholars about what constitutes terrorism, and how it should be
distinguished from other types of political violence, provides a substantial barrier

4 Mancur OlsonThe Logic of Collective ActiofCambridge, MA: Harvard University Press, 1965). See also
the discussion in Andrew HindmodRational ChoicgLondon: Palgrave Macmillan, 2006), pp. 1028.

® Robert Axelod, The Evolution of CooperatiofNew York: Basic Books, 1984).

® Olson (1965).

" See in particular Alex P. Schmid and Albert Jongniaijtical Terrorism: A New Guide to Actors, Authors,
Concepts, databases, Theories and Literafivew Brunswick, NJ: Tnasaction Press, 2005), pp38; Alex P.
Schmid. Terrorisni The Definitional ProblemCase Western Reserve Journal of International ,L¥al. 36,
Nos. 2 & 3, 2004, pp.37b 419; Bruce Hoffman,Inside Terrorism(New York: Colombia University Press,
2006),pp. 141; and Leonard Weinberg, Ami Pedhazur, and Hilobh f f | e r AThe Chall enges
Ter r o iarrerism and Political Violencé&6:4 (2004), p. 77#794.7 Schmid has made efforts to create an
academic consensus definition, based on thoemds ofquestionnaires sent to experts. The latest revised
academic consensus definition can be found as a Google know on the Internet (accdstpviawww.st
andrews.ac.uk/~wwwir/reaech/cstpvt
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towards forming a@mmon solution for the problem of terrorism. Additionally, the
politicized nature of the term Aterroris
decide who is, and is not, a terrorist actor. Indeed, one ofetlethings that
everybodycan agree orsithat the term is a pejoratite.

2. Absenceof Terrorismas aPublic Good:Much of the theory of cooperation
presumes that the object of cooperation is for the provision of a public good (in this
instance, a world without terrorism). In the case of tesnoyihowever, there is
considerable evidence to suggest that some states will support terrorism, and
underwrite its costs, if it advances their foreign policy objectivds.a sense, not
every state in the system agrees that a world without terrorisrmpubl& good. For

this reason, winning compliance for countemrolism cooperation among states that

do not agree on what constitutes terrorism, and are reluctant to stop subsidizing
terrorism consistent with their interests, remains a challenge.

3. The Seurity PrerogativeState security services tend to be jealous of their
autonomy and control over security issues, angreluctant to cede control over
issues like counteterrorism to regional or global bodies. To put it more simply,
security tends tde the sole prerogative of the state, and in many cases security
services are reluctant to surrender this prerogative without compelling reason. The
securityprerogativeand the institutional resistance that it generates, inhibits ceunter
terrorism coopeation and makes solving collective action problems particularly
difficult.

If the U.S. hopes to improve the scope and depth of counterterrorism cooperation that it has
with other states, it needs not only to confront the basic problem of collective, &tticaiso

to find ways around issues surrounding the definition of terrorism and the institutional
resistance of those agencies that will be called to cooperate.

Insights from Regime Theory

In the presence of almost two hundred sovereign and indepestdtas and the absence of a
supranational authority, common issues and concerns that transcend nationalhawelers
become the domain of international regim®s. Twentyfive years ago Stephen Krasner
defined regimes as " ésiaciplss, norims, rulespdnd aecigion o r e
making procedures around which actors' expectations converge in a given area of
international relations* Regimes can be explicit, based in institutions (either regional or
global) or implicit, but their key object t® coordinate and regulate behavior in the absence

8 Louise RichardsoriWhat Terrorists Want: Understanding the Terrorist Thréaindon: John Murray, 2006),

p. 1939.

? Daniel BymanDeadly Connections: States that Sponsor Terroli€ambridge: Cambridge University Press,

2005).

10 paul F. Dehl (Ed.). The Politics of Global GovernancBoulder, Lynne Rienner, 2005; Margaret P. Karns

and Karen A. Mingstlnternational Organizations. The Politics and Processes of Global GovernBackder,

Lynne Rienner, 2004.

"sStephen S. Krasabkr Regl mesermat I ntervenilntgnatdraalr i abl es
Regimeslthaca, N.Y., Cornell University Press, 1983, p. 2
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of harmony (that is, identical interests).

Regimesi like the General Agreement on Trades and Tariffs (GATT) that preceded the
World Trade Organization (WTOj are designed to foster cooperation bgtest with
disparate and competing interests, by laying out joint goals and allowing decentralized
enforcement of commitment to those goals. Regimes are capable of regulating state behavior
in a number of ways, from setting normative goals (for exampleyrid iree of slavery), to
establishing rules with specific proscriptions for action, and to identifying degisaimg

rules for implementing collective choi¢&.In this way, regimes have both a constitutive and
procedural dimension: they can not onlyagé cooperation around pe&isting goal, but can

also transform what that goal is. As social institutions, they can shape the convergence of
expectations around common goals; as negotiated orders, they can gradually shape the
preferences of states, oftdrawing them closer in their political ambitions to those who set

the regime in motion than they might have been otheriflise.

There are a number of practical benefits to regim@sgimes can shape compliance with
general agreed principles by clarifgiobligations, even when there is no clear hierarchical
order which mandates compliance with those obligations or punishesonmiiance.
Regimes can also provide information to actors, winning their compliance on issues of
mutual concern and overcominbeir fears that another actor may know more about an
agreement than they do. Regimes can also lower transaction costs and allow for side
payments over particularly nettlesome issues. Thus it is generally held that the cost of
compliance from states in r@gime is lower than it is if a single state tries to win that
cooperation on a bilateral b asiighatis, titgaged me s
built upon a foundation of interlocking deals by the major players to the regendto be

less susceptible to defection and nooampliance than regimes established on their own.
Interdependent regimek such as the regimes over trade and international finance that
underlie the WTO and IMF tend to be more durable in the face of international ghahnan
standalone regimes.

For other issues of smalled low politics, such as air traffic control, regimes are a low cost
way of managing compliance and setting common procedures to manage dilemmas of
collective action. But they have also proven tgehkasting impact on the behavior of states

for more controversial issues, such as trade, environment, and the use of nuclear weapons.
The most common example of a regime is the Global Trade and Tariff Agreement (GATT),
which linked states to common aneciprocal trading relations, and in so doing regulated
enforcement even in the absence of a single supranational body which could set common
goals. The GATT proved durable to political and economic change during its existence and
was eventually transfored into a fullfledged institution the World Trade Organization

12 Harmony here implies that there is no difference in the interests of states, which rarely occurs in international
relaions. See Robert Keohangfter Hegemony: Cooperation and Discord in the World Political Economy
(Princeton: Princeton University Press, 1984), pp. 51.

13Keohane, p. 57.

“Oran K. Young, AThe Ri se anrdernd&ienal IOrgamizéionI3&:2 Sprinmgat i on a |
1982), pp. 277297.
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WTO).

There are two different pathways for the creation of regimes. Regimes can be a product of an
imposed oder, as a powerful state or groapstates sets down the joint goal and wins th
cooperation of partners on it. I n cases w
regimes can actually survive following change in the international system or the gradual
supplanting of the most powerful actor in that syst2mther regines are negotiated orders,

in which there is a conscious effort by a number of states to agree on the major provisions
and decide the rules on which compliance can be managed. Negotiated orders are not
underwritten by a single state, but are rather doneergmadually and led by a coalition of
powerful and less than powerful stat&sThe GATT/WTO is an example of a regime which

was spearheaded by a single state (the United States) in order to establish common rules of
behavior favorable to it; the Intermatal Whaling Convention (IWC) is an example of a
negotiated regime, which has been established despite the defection of powerful players like
Japan.

The conventional wisdom on regimes is that security regimes are particularly hard to
construct. Roberdervis argued that because security issues involve greater competitiveness
than other potential areas of cooperation that rediased cooperation will be hardér.
Moreover, the difficulty to tell offensive frondefenseintentionswill make even initial

moves towards security regime cooperation suspect in the eyes of other states; for instance,
any effort by the United States to implement a global cotietesrism regime may be
viewed by other states as an effort to insist upon a cewtagierstanding whh militant
groups are to be designated fAterrorist or ga
Aistsapgoensor s a flervisalsorpointed suntbat because security is a prerequisite
for so many other things that states will be wary adpayating even if the risk of a small
misstep is present. Institutional security cooperation is traditionally seen as even harder than
decentralized regime cooperation. As John Mearsheimer has argued, states worry about
relative gains in security moreah they do in other areas and therefore will be reluctant to
engage in the kind of bargaining which may lead to a net loss in their sétufity effort

to construct a durable courdtarrorism regime will need to meet the very real obstacles
towards searity regimes headn.

The Counter-Terrorism Challenge

Until now, patterns for international cooperation against terrorism have not been fully
institutionalized and regularized. International terrorism has 'globalized" at a greater speed
than internatioal law enforcement, intelligence and military cooperation. The international
community has, as it werg "catch up” with terrorists. While transnational issue areas like
global public health (WHO) international migration (IMO), peaceful use of nueleargy

15 Keohane (1984).

%Young (1982)

"Robert Jervi s, Intefational OiganizatidiBé:d (Sprirgs98D), pp. 35859.

18 JohnJ. Mearsheimer"The False Promisef International Institutions,International Security Vol. 19, No. 3
(Winter 1994/1995), pp.-89.
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(IAEA) , or economic development (OCDHR)ave led to relatively robust regimes, in the
issue area of countering terrorism (CT) regime building has still not crystallized in the
establishment of a single global lead institution. There are manydnaktsubregional and
regional organizations and security communities and, of course, the United Nations which all
deal , amongnanyother things, with countering terrorism but there is no single body solely
in charge of CT efforts. The Global War on ficer(GWOT) is not in the hands of an
international regime but is conducted by the United States as single most powerful
superpower with ad hoc coalitions of allies. The experience of the Bush administration over
the last eight years has demonstrated thiat dpproach has not been productive. In many
ways it has even become courpeoductive.

American unilateralism, supported by ad hoc alliances ("coalitions of the willing"), needs to
be replaced by a more legitimate inté¢io@aal countetterrorist regme In the presenhite
Paperwe will, on the one hand, detail the shortcomings of the recent US caerrtarst
strategy (Chapter 2) and, on the other hand, sketch the elements fromanijlicbalregime

can be built (Chapter 3). In the final chaptee, will sketch the contours afnew multilateral
architecture for countderrorism. Questions that we will address include how the U.S. can
set up a global regime for counterrorism cooperation which is durable, and overcomes the
dilemmas that uslig undermine efforts to establish effective security regimes.
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Chapter Two: The Bush Approach
Introduction

In Chapter One, we argued that cooperation over cotert@rism is problematic for
at least two sets of reasons. The first concernswhagrht be cal l ed t he HfAna
counterterrorism; that is, a series of factors unique to the problem of terrorism that render
cooperation on even agreagon counteterrorism goals more difficult. For instance,
because terrorism is an inherergbiticized term, it is difficult to win widespread
cooperation among states to decisively eliminate it as a form of political contesfitioa.
no one can agree what terrorism is, few can agree that terrorism should be universally
condemned. Similarlybecause of the inherently political nature of the term, states have
traditionally been unwilling to agree that the absence of terrorism is a global public good.
States are often convinced that terrorism is an unspeakable evil for them and thelnuallies,
they can be indifferent or secretly delighted when terrorism is employed against their
enemies. Finally, international cooperation on terrorism is hampered by the security
prerogative; that is, the fact that statemnd in particular security and @lligence serviceb
are reluctant to surrender control over coutgerorism to any regional or supnational
body. Together, these three factors constitute the natural limits of coemtgrsm
cooperation and make cooperation around this issuieydarty difficult.

Second, even if this were not the case, creating and managing the kind of high level
counterterrorism cooperation (as embodied in regimes) that might be desirable would not be
easy. As Robert Jervamd John Mearsheimer hapeintedout, cooperation in security
issues is particularly difficult because of the problem of relative daibsder conditions of
anarchy, states are very concerned about their rivals or potential rivals gaining more than they
will in new institutions orforms of security cooperation. Given the problems unique to
terrorism and the inherent difficulty of winning widespread but substantial cooperation
around security goals, it is hardly surprising that constructing regional or global eounter
terrorism regimessidifficult, if not impossible, to achieve even in the best of times.

However, there was a moménshortly after the September"attacksi where the
United States might have been able to overcome these obstacles to fashion a substantial and
durable canterterrorism coalitiorand lay the foundations for a functioning counter
terrorism regime The events of September™ere, in the longer view, tabehattering.

Here was dramatic evidence thiatontrary the famous observation of Brian Jenkins that
Aterrorists want a | ot of pedodthdttheah@aedahi ng an
terrorist organization wanted both a lot of people watching and a lot of peopl& dEael.

horror of the attack also crystallized the nature of the threat pgsaldJaeda and

galvanized a number of allies who hereto had been content to let the problem of international
terrorism simmer, in part because it now became obwidiagkind of damage they could
inflict even on the wor | dadtly, thmBeptember Battacksf u | st
revealed al Qaeda not just an international terrorist actor, but as a revolutionary group; that is,

YSee in particul ar Ro b éntematidha Organizatior8é:2(8pcing 1982),ypp. 8 gi me s , 0
359; and dhnJ. Mearsheimer'The False Promisef International Institutions,International Security Vol. 19,

No. 3 (Winter 1994/1995), pp-49.

2 Jenkins has subsequently revised his view, originally published in 1975. For a summary of his recent
thinking, see Brian M. Jenkins, fAThe Newle#&ge of Terrc
(http://www.rand.org/pubs/reprints/2006/RAND _RP1215 (aafcessed 15 December 2008).
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one which seeks to overturn the existing international order of sovereign’statesall of
these reasoristhe shoclof the event, the dramatic power asymmetry which nevertheless
produced the attack, and the revolutionary goals of al Qaeda as an orgaiiilatianwas a
window of opportunity for the U.S. to mobilize other states in the international system for
collective action against al Qaeda and other terrorist groups. This collective action could
have taken the form of an ad hoc coalition orroinstitutional or quasinstitutional regime.
The choice was ultimately up to the United States at that moment in time.

Seven years on, it is clear that th®ices made by tHeéush Administration
squandered the goodwill generated by the SeptemBeatfdcks and failed to capitalize on
that historic moment. It made three major mistakes. First, by adopting the lao§uage
the Bush Administration militarized the problem of terrorism, thereby undercutting the
valuable law enforcement, intelligence and judicial responses to terrorism. Second, the Bush
Administration created an ad hoc coalition of the willing aga&rsbrism, rather a
functioning regime, and then linked this coalition to progressvery different wam Iraqg.
Finally, it engaged in a range of activitieghcluding torture and illegal rendition of terrorist
suspect$ which alienated many of themeeded partners. It is now clear now that niany
though not ali elements of the Bush approach have backfired and undercut the prospects for
international cooperation. The purpose of this chapter is to review each of these missteps, to
identify the inpact that they had on the ensuing coutgerrism cooperation and to point
out what needs to change if the U.S. hopes to be successful against al Qaeda and its allies.

The Language of War

In his address to Congress following the Septemb8attacks, President Bush
adopted the language of war to confront the threat posed by al Qaeda. He immediately cast
the September MMattacks as an act of war:

AOn September the 11th, enemies of freedo
country. Americanshave known wars- but for the past 136 years, they have been

wars on foreign soil, except for one Sunday in 194fnericans have known the

casualties of wat- but not at the center of a great city on a peaceful

morning. Americans have known surprisetaecks-- but never before on thousands of

civilians. All of this was brought upon us in a single dagnd night fell on a

di fferent world, a world %%here freedom it

While President Bush emphasized that this would be a war wihkes in the past, he

nevertheless establishédw a r 0 frame of reference for confronting the problem

terrorism. This frame dominatédnerican foreign policy discourse until m&D06, when

disaffected allies and even some Democrats began ttaquits utility.>> More than just

being politically convenient, the frame of a
explanatory power; indeed, there are at least three reasons to conclude that the language of

war is at least partially appropriate foetchallenge facing the United States. Firstiais

% The original formulation of a revolutionary power comes from Henry Kissirg&Vprld Retored:

Metternich, Castleraegh and the Problems of Peace -I8P2 (New York: Weidenfeld and Nicolson, 2000).
Zpresident George W. Bush, fAAddress to a Joint Sessio
2001.

BSee Jason BurRKe)] kiABf i @a iifite®bseryweODecember2008); Mike Allen,

AEdwar ds Rej ect sTinef MayB@r). on Terror, 0
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clear that al Qaeda believed itsva a war with the United States and saw the attack on

American interests (during the 1998 bombings in Kenya and Tanzania) and later on

American soil as part of thatan. Second, the U.S. suffered more casualties on September

11" than it did during the Pearl Harbor attacks. While casualties alone are not sufficient to

render a conflict a war, it would have been grotesque to dismiss the murder of that many

people on Anerican soil as merely a criminal event. Finally, the use of the term war does not

i mply only military conflict and can i mply n
towards a particular goal (as in the war on poverty or the war on drugs). Sugtestithe

U.S. was going to summon its innate political, economic and raathbrity to combat

terrorismwasat leasintellectuallycoherent*

Yet the concept of a war on terror was albimately defensible Skeptics
immediately pointed out thattteer was no way to fAwino against t
terror meant in terms of precise measurable metrics for success was unclear from President
Bushés original formul ati on. Shortly afte
Presi desntdeRdsalrdati on of war a fAterrible and i
status of wartime enemy onto criminal actors, and because it committed the United States to a
long, perhaps endless, march against rogue $tatdberal groups and human Hts
organi zations were concerned that the use of
blank cheque to states to clean up dissent under the guide of fighting teffoSsithothers
were concerned that linking the fight against international ismoto a doctrine of
preventive war, as the National Security Strategy of 2002 did, would return the international
system to the law of the jungle and breed more violence than it st6pped.

Other critiques of the concept of the war on terror focused orotke impact of
using the language of war for understanding the challenge that al Qaeda presented. Declaring
the fight against aQaeda to be a war seemed to set the U.S. up for failure, as it was waging a
battle against a tactic which could be margireal but never decisively defeat®dThere
were no precise metrics of success and failure in the war on terror, in part because success
would be measured in navents (i.e., attacks that did not happ@nyVithout metrics for
success, the war on terrayutd very easily succumb to mission creep, as unrelated missions
T such as the removal of Iragi leader Saddam Hu$sebuld be linked to terrorism. If the
problem was the nexus of-salled rogue states and terrorism, it was unclear where
American prevative action should stop, as many rogue states had some kind of a relationship
with terrorist organizations. The notion of a war on terrorists and their state sponsors was
essentially limitless, for many states and actors within state support or subsidiné
terrorism at various points in the production of a terrorista&uch an expansion
conception might also lead to erosion of the concept integrity of terroribat is, if
everything is ascribed to be part of terrorism, then nothing is. Ifinailsing the prospect of

See Chris Brown, HfARefl ect i onnernaimal Pditesdg2004ppp.5Ter r or :
64.

B MichaelHovar d, AWhatds in a Na nfereignAffaxssitidlarfiargebroaryT er r or i s m
2002), p. 813.

% gee in particular, Human Rights Watttorld Repori(2002).

" Stanley HoffmanChaos and ViolencéNew York: Rowan and Littlefield, 2006).

BMichaelJ. Boyl e, fAThe War on T e rintemational mffaibstde (Macha2008)Gr and S
pp. 191209.

®Jeffrey Record, fABounding the War on Terror, o Strate
% See in particular Dael Byman,Deadly Connectiost States That Sponsor Terrorig@ambridge: Cambridge

University Press, 2005).
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endless war, some critics argued, may have inadvertetfpmeed the cycle of fear and
donet he terroris®sé work for them.

The war on terror has failed to become the dominant frame for American foreign
policy, in part becase these criticisms unsettled even steadfast American allesst all of
whom have quietly walked away from the langualytore pressingly, the language of war
militarized the response to terrorism, which particularly alienated key European partners
whose historical experience of terrorism had led them to believe that it was a primarily law
enforcement and intelligence problem. Within a few years, even allies such as Britain were
wal king away from the concept ifarfy,balieveditar o n
it was a war that could be won in any conventional s&n3dis set the stage fargradual

t

unravelling of the ,Asvenerican andaseralesin pushachawsen st r u ct

key European partners and left the United Statese isolated than it was before the events
of September 1

The Limits of Unilateralism

From its rejection of the Kyoto Protocol to its insistence on attacking Iraq without
concerns for the reservations of allies, the most distinguishing feature fofst term of the
Bush Administration was its unilateralism. This approaethich puts primacy on
American freedom of action and dismisses the concerns of other states as either irrelevant or
secondary has been the most criticized feature of thelBusAd mi ni strati onos
There are a number of substantial critiques of unilateralism, as being either morally
problematic or politically dubioysvhich we will not cover in depth het

What is less remarked upon has been the costs of ualiste for cooperation for
counterterrorism. The unilateral style of the Bush Administration made it difficult, if not
impossible, for some even friendly governments to say yes to the United States. This was
obvious even in the aftermath of the Septendifrattacks. In 2002, between-80% of the
population of the four most powerful European states (Britain, France, Germany and Italy)
supported the war on terror, but at the same time substantial portions of the population of
each state did not belietieat the U.S. paid due attention to others in setting its foreign policy
goals®* Even at a time of great sympathy for the United States, the perceived unilateralism
acted as a check on the extent to which these states could cooperate with the United State
Even though the Bush Administration shifted to a more cooperative approach during its
second term in office, the perception of unilateralism remained and gradually eroded support
for the war on terror. Only five years later, the Pew Global Attitudaseyg revealed drops
in support for the war on terror of nearly 25% in France, Great Britain, Germany, Italy and
other important allied> While public support does not immediately affect or translate into
government policy, the public shifts in attitudegainst the United States constricted the level

#lan S. LustickTrapped in the War on Terr@Philadelphia: University of Pennsylvania Press, 2006). See

al so Zbigniew Brezinski, ~fArfeeNashirgton Po#28 Mdrch 200h).e o6 War o
#2Jason Burke, #ABritain S$he OhsarveflDedemberf2008); War on Terr
¥For a summary, see Strobe Talbott, fUnilateralism

Institution (21 February 2007available at:
http://www.brookings.edu/opinions/2007/0221diplomacy_talbott.§apgessed 3 January 2009). See also
Joseph NyeThe Paradox of American Pow@xford: Oxford University Press, 2002).

% Pew Global Attitudes Project (2002), p. 58, availabletat//pewglobal.org/reports/pdf/165.paécessed 22
December 2008.

% Pew Global Attitudes Project (2007),22, available athttp://pewglobal.org/reports/pdf/256.p@iccessed
22 December 2008).

n
or

T

A
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http://pewglobal.org/reports/pdf/165.pdf
http://pewglobal.org/reports/pdf/256.pdf
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of cooperation that partner states could offer in their dealings with the United States, even
while they remained formally on good terms with the United States.

The Bush Admini st r at theoeffécswhichrundermitbedr al i sm h
cooperation with other great powers, especially Russia and China, and acted as a brake on
cooperation with states such as Egypt, Jordan and Saudi Arabia. The Manichean language of
good and evil employed by the Bush Administiat and the presumption that unilateral
action could reshape the international system and make other states comte@long mer i ca d s
point of view even grudginglycontributed to globahsecurity It inadvertently increased
the number o$tates who fead that they might be a future object of U.S. power. This
translated into greater concern over relative gains in security cooperation. In a world in
which U.S. power is widely trusted to be directed towards more or less benign purposes, the
problem of réative gains in security cooperation wouldd#icult but manageable. Butin a
world where U.S. unilateralism has had a corrosive effect on the perception of American
goodwill, and in which states fear that unchecked American power is a threat tpeeack]
concerns over relative gains will become more acute. The cenaitarcing effects of
American unilateralism would render even modest attempts at cooperation over security
matters more difficult than it would have otherwise been.

Unilateralism als@ffected the kind of coalition that the U.S. formed against terrorism
and later for the operations in Afghanistan and Irag. Shortly after the Septeffilagtatks,
the U.S. set about a forming a global coalition against al Qaeda, and found thatmeeen so
formerenemies were willing to consider cooperation against this common foe. Yet the
unilateralism of the Bush Administration led it to conclude thaadihoccoalitioni that is,
one free of formal institutional constraints and coisgal solely of vlunteers with minimal
fixed obligations’ would better suit American interests. Instead of institutionalizing the
cooperation in a way which made decentralized enforcement of agreed principles possible,
the U.S. preferred a loosely bouad hoccoalitionwhich preserved the widest latitude of
action for the United Statesret these coalitions provéelss durable than those relying on
pre-existing institutional arrangements. When faced with significant opposition, ad hoc
coalitions tend tdray orfall apart more quickly than those in which commitments are fixed
and obligations are institutionalizéand therefore more costly to escap&his can be
clearly seen in the Bush Administrationdés ap
costs of arad hoccoalition were made apparent did the Bush Administration consent to a
NATO mission in Afghanistan, which has proven to be more resilient against the serious
security challenges faced in that country.

The most costly unilateral move that the U.Sdea terms of counteerrorism
cooperation concerned the Irag war. The war was overwhelmingly unpopular in the Middle
East and in Europe, with majorities even in key allies like the United Kingdom opposing the

war as one of choice. Moreover,thedisnsl of Eur opean concerns a:
inflamed andAmerican sentiment and created pressures on European governments not to
cooperate or appear to fAgive inoO to American

the linking of progress in thieag war to the wider battle against al Qaeda, conflated the
threats and made a subtle and nuanced approach to the varying problems of terrorism and
rogue states difficult if not impossibié.But the link between counterterrorism and the Iraq
war had andter unexpected consequences in terms of building a functioning reBiyne.
linking the war on terror and the Iraq war together with the common thread of unilateralism,
the Bush Administration implied that dissent in one theatre meant dissent in another. B

¥Jeffrey Record, fABounding the Global War on Terroris
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insisting that the global war on terror and the Iraq war were one of a piece, the U.S. made it
hard for states to cooperate on functional cout@eprism goals while still dissenting from
an unpopular U.S. war.

Costly Choices

These two factor the language of war and the unilateral approach to foreign affairs
T turned the Bush approach to courtenrorism into one inimical to the level of cooperation
needed to form a regime. But they were compounded by three chvbimesmade it hard
for otherstates to cooperate with theS. o key counteterrorism goals.

1. Guantanamo BayFollowing the September Thttacks, the Bush Administration set up

the Guantanamo Bay prison to hold terrorist suspects. They denied the suspects access to
civilian courts, and in many cases held suspects for years without trial. The Guantanamo Bay
prison was seen as a legal black hole in which terrorist suspects could be detained indefinitely
and without <charge. Thi s u nabidimgmtionamtl wasmer i c a
deeply unpopulaacross the world The notion that the U.S. operated a kind of secret global

gulag was recognized even by the Bush Administration to be a problem by theitsridrof

in office.

2. Torture:The Abu Ghraib scandal of @8 demonstrated beyond a shadow of a doubt that

the U.S. had employed torture in the interrogation of suspected terrorists in Iraq. Since that
period, it has becoming increasingly obvious that torture was approved at higher levels in the
U.S. governmenthough no legal culpability for those responsible for this policy has yet

been established. Like Guantanamo Bay, the implicit or explicit authorization of torture has
come to be seen as a black mark on American foreign policy.

3. Rendition and Black St The U.S. has long used rendition to remove terrorist suspects
from countries where they are unable or unlikely to be extradited to the United States for
trial. The Bush Administration made two innovations to this policy. First, it began to render
temorist suspects to countries which were not signatories dfdltere @nvention. The

point of this was to precisely the opposite of how rendition was intended: rather than bring
them into a place where they could be tried, the Bush approach broughttagiace

where there was no hope of trial but significant fear of physical alyuseture Second, it
begantousesoal | ed fAblack sited prisons, often in
Eastern Europe, so that suspects could be interrogatetbrtured, without theestrictions

on detainee treatmetitatan open legal case would have requirgtiese two innovations

were deeply unpopular even with governments which saw the necessity for preserving
rendition as a tool for combating terrorism

What Needs to Change

The Bush approach has been marked by failure of imagination. The noxious
combination of the language of war and a unilateral approach to foreign policy dramatically
raised the costs of counttarrorism cooperation for evenyallies. The Bush
Administration further compounded these difficulties by making costly choices in the
treatment of terrorist suspects. The prison in Guantanamo Bay, the use of torture and the
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employment of black sites in Europe has been an anathemasf@ n Amer i cads al | i
made the prospect of a functioning coustgrorism regime more distant than ever.

The Obama Administration has an opportunity to reset American celenterism
policies. But to do so it needs to make a biiebkth mlitical and symbolid with the Bush
approach. This is necessary not only for a host of good political and moral reasons, but also
because the no effort to build an international regime will be successful unless the state
attempting to launch the regimeakes concessions to prospective partners. To achieve buy
in from key international partners in forming a Global Compact on Terrorism, the U.S. will
need to make a decisive break with the {&eptember 11 policies of the Bush
Administration. For theaasons laid out above, the Obama Administration needs to make the
following six elements necessary steps as part of itsrbtor building a global set of
regimes for counteterrorism cooperation.

1. Abandoning the language of wam terror At this mint, few U.S. allies are comfortable
with the war on terror, in part due to its associations with the mistakes of the Bush
Administration and the Iraq war. Announcing a shift in U.S. policy which rejects this
terminology is an important symbolic step ends a new U.S. count&grrorism policy.

2. Repudiating the unilateral approach of the Bush Administratidre U.S. needs to
preserve its freedom of action in response to extant threats, but it also needs allies in an
increasingly violent and competieé world. It is therefore important that while retaining the
right of preemptive action for imminent threats that the Obama Administratiastreject,

in both style and substance, the unilateralism of its predecessors.

3. Close Guantanamo Bakresiagnt Barack Obama has made clear that closing
Guantanamo Bay will be among his top priorities when leaving office. This move should be
made for a host of practical and moral reasons, but the U.S. can capitalize from it by linking
it to a call for greateraunterterrorism cooperation among key partners.

4. Renounce torture as an element of American foreign poliéye U.S. needs to make clear
that it unequivocally rejects torture as an instrument of foreign policy. It should make
reparations to thosgho have been tortured as part of the Bush approach to coertersm
and insist on legal accountability to those inside or outside U.S. government service who
authorize or conduct acts of torture.

5,Cl ose al | ThédObanalAdnsnisttaim shoubd implement the immediate
closure of fAblack siteo prisons in Eastern E
popular step to specific demands for coutéerorism cooperation as part of the Global

Compact.

6. Limit the use of renditiomo countries which are signatories of the Torture Convention
Rendition is an important tool of U.S. foreign policy and cannot be absolutely rejected. But it
needs to be carefully circumscribed in a way which returns rendition its traditional purpose:
bringing suspects to justiaa a free and fair trialrather than keeping them away from legal
scrutiny in countries with suspect interrogation practice and judicial systems. The Obama
Administration should authorize an Executive Order interpreting th@fusendition in this

way, in order to ensuredan never be used in this way again.
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All of these steps are important moves towards forming the basis of a Global Compact on
Terrorism. By taking these steps, the Obama Administration can shajre fiooy potential
partners and build a stronger foundation for a future CT regime. Once it has made these
moves, it can build upon existing efforts towards regional and global caemnterism
cooperatiori reviewed in the next chaptérto lay the foundatio for a Global Compact.
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Chapter 3: Current Elements of Multilateralism in the International System

In an international system where sovereignty,-imerference in internal affairs and
independence are still written large and codified in the UN Charégional bordersften
appear to be bigger obstacles fovssborder policing , prosecution and militastrikes than
they pose fortransnationabperating terrorist groups. The American desire to-eongt
terrorist attacks by going after tiperpetrates wherevelithey arehas caused strains in the
international system.

Basically, there are three typelcrossborder counteterrorist (CT) operations:

1. unilateral CT operations;
2. bi-lateral CT operations, and
3. multilateral CT operations.

Ad 1: In the Gldal War on Terror which the Bush administration proclaimed in response to
the events of 1Beptember 2001, unilateralismasthe preferredption. The United States
under the Bush administration projected its coutgaorist measures abroad and, in 2004
authorized the conduct of military operations in a dozen or more countries, including
Afghanistan Irag, Yemen, Pakistan, Somalia, Syria and the Philippines while also engaging
in covert operations like secret renditions (kidnapping and abductionpuméaer of other
countries, including Western democracies like Ifdluch activities have repeatedly been
carried out without the authorisation of the countries conceameldwithoutauthorization

from the UN Security Council. This unilateralism has rdiserious concerns about the
legitimacy of a number of countégrrorist operations despite the fact that some of the
targeted persons and groups were criminals with blood on their Hars#sne cases proxies
were used, as in the case of Somalia, whem@fia was encouraged to stamp out the rule by
selfappointed Islamist courts. The result hbhsen even less satisfactory than the
interventions in Iraq andfghanistan

Ad 2: However, in many cases, formal and legdhhéral arrangements have been méal

carry out joint counteterrorist operation. The attacks of 11 September 2001 on New York

and Washington created a wave of solidarity with the United States, especially among the
more than sixty countries which had also lost citizens in these Al Qatetzks. On 12
September 2001, President Jacques Chirac of France, for instance, instructed the French
intelligence services to exchange informati
were your UBWhi seredceo.thlei amceeatBame do,f a h@o u
Intelligence Centre headed by the French General Directorate for External Security (DGSE)

but, funded mainly by the American CIA. In addition to French and US personnel, the

OAl |l Bameé al so host s ermansahdrBatish officers @na s anebivea n G
in both intelligence exchange and operational activifies.

6UB isecret overseas st r iTheearth TimeRlB Kov.2008i Nbewsecratosler 2 0 0 8 ;

to engage in raids by Special Forces in that many countries was signed by Defence Secretary Donald Rumsfeld

and authorized by president George W. BdwYork Times10 Nov. 2008.

22Ci t. Dana Priest. fAHel p f r WashifgoraPosieJulit 80p5.i n Covert Op
Ibid.
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There are more examples of such close cooperaticltatd&al arrangements are the most
common and most trusted arrangements between puwitedligenceandthe judiciary.The
methodof bi-lateral antiterrorist cooperatioomost compatible with the Westphalian state
system is that one state presents its case against persons suspected of terrorism to another
state where the suspetiave been located anskiles a request for extradition or some other
forms of judicial assistance. Alternatively, it can ask the state where the suspects are located
to bring them to court, having presented evidence of criminal or conspiratorial activities that

is fit to be presnted at a trial.

Ad 3: While btlateral relations are generally trusted, they are not ideal. Greater synergies can
be gained from multilateral cooperation and coordination. According to J. G. Ruggie,
multilateralism can be defined as an institutionalcpdure which coordinates relations
among three or more states in accordance with generalised principles of é8nduct.
Multilateralism has a greater potential to address common security risks theterdli
alliances and for this reason likeinded statesend to form multilateral cooperative
arrangements which are usually limited in scope to one or a few issue areas.

Multilateral arrangements, whether in the form of-sapional and regional arrangements or
functional arrangements that reach across regiave become more frequent in recent years
also in the field of counteerrorism. There are nowadays at least twenty Security
Communities or Communities of Interdstegional or issuspecific organizations which

are trying to coordinate their counterrorism efforts, although their main business,
historically, might have been different or larger, e.g. fighting crime in general (like with
Interpol) or oriented towards economic development (like OECD). More often than not one
country is a member afeveral such security communities or communities of interest. In fact
many countries which concluded courterrorist agreements are part of more than one
cooperative arrangement.

There are regioal bodies like the African UniorfAU), the European UniofEU), the
Organisation of American States (OAZNnd its InterAmerican Committee Against
Terrorism (CICTE) the Leagueof Arab StateqLAS), the Organisation for Security and
Cooperation in Europe (OSCE), the Shanghaioferation Organisation (SCO), th&outh
Asian Association of Regional Cooperation ( SAARC) ,the Association of Southeast Asian
States (ASEAN)the AsiaPacific Economic Cooperation (APEGhe Organization of the
Islamic Conference (OIC}he (British) CommonwealthSecretariat the Commowealth of
Independent States (formerly USSRhe North Atlantic Treaty Organization (NATOhe
Collective Security Treaty Organization (CSTQyhich have all assumed some counter
terrorist roles as part of a broader package of services to their meatbsr s

In addition, there ardunctional groupsthat fulfil one or more antierrorist tasks. They
includethe International Monetary Fund (IMF) , the World Bank (WiBg World Customs
Organisation (WCO}he International Atomic Energy Agency (IAEAThe International

Police Organizationdrfterpol), the European Police OfficeHuropo),t he Eur opean Un
Judicial Cooperation UnitHurojus), the Council of Europethe Group of 8(G8) , the
Organization of the Islamic Conference (OlGhe Organizadn for Economic Cepperation

“John Gerard Ruggie. O6Mul til at hteraationa @rganisatioed6 @)b68t o my o f
571, cit. EmmaN. Kennedy da Silva, op. cit., p.21.
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and DevelopmenfOECD) andits Financial Action Task Forcd-ATF), the Organization of

the Prohibition of Chemical Weapons (OPCW), the International Maritime Organization
(IMO), the International Civil Aviation OrganizationGAO). Some of these bodies are part
of the wider UN family (e.g. IAEA) while others are nbast but not least there is the United
Nations.

Together theyorm the mosaic ofurrent multilateral counteerrorismcooperation

In the following we willreview the work of a number of these international organizations and
their workin the field of Counteilerrorism,beginning withthe United Nations.

The United Nations

There are ananyof misunderstandings about the United Nations in the United Statss.

not an independent organization lmantrolled by independent states and can only act with
their mandates and fundingfthe U.S. government has veto powertie UN Security
Council, as have Russia, China, France and the United KingdonSd&dretaryGeneralof

the United Nations imore of a secretary than a genefdle UNcame into existenda 1945

with little more than 50 member&low it has almost 200 members. For more than sixty
years, the UN served as a forum to set the global agenda, allovemiper states to build
consensus on contentious issues, set standards for nations to live by but also to keep fighting
partners apaft Its Security Council is, on the basis of the UN Charter, endowed with both
the authority and a mandate for maintaininggrnational peace and securitg.The United
Nations isthe forum par excellence for multilateralisha process whereby numeso(state)
parties participatén joint policies and cooperate in collective actions to address common
concerns and deal with momon problems in an interdependent woffiilt is neither an
emerging world government nor a world police force but a forum in which sovereign member
states can coordinate efforts and cooperate if they deem it in their national interest.

In the United Sites, the work of the United Nations in countering terrorism has often been
dismissed as insufficient and ineffectiv&et a closer look at the achievements and
shortcomings of thisnost comprehensivantergovernmental organisation leads to a more
nuancedassessment.

Since the UN was confronted with international terrorism for thetfirst in 1972 when the
Olympic Games in Munich were targeted, the forcefulness of its response has increased as
can be seen, for instance, by its establishment of a sameggane against Libya after the
Lockerbie bombing in 1988. The UN response to the events of 11 September 2001 were, at

“l Ban Ki-moon.A Stronger United Nations for a Better Worly Priorities as United Nations Secretary

GeneralNew York, UN, Fall 2007, p.2.

“2Emma N. Kennedy da Silviesponding to International Terrorism: The Cohtriion of the United Nations

PhD Thesis, University of Queensland (Australia), May 2008, {%. 2

3 According to J. G. Ruggie, multilateralism can be defined as an institutional procedure which coordinates
relations among three or more states in accaelamith generalised principles of conduttJohn Gerard

Ruggi e. OMul til ater al i s m: Intefhatienal EOrgantsationy6 (8):6685@ln cit.i nst i t u
Emma N. Kennedy da Silva, op. cit., p.21.
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least on the side of its Security Council, remarkably forceful, albeit handicapped by limits in
resources anlhck of political will toenforce certain resolutiorts

While it is true that the Ad Hoc Committee on the Elimination of Terrorism has, in more
than ten years of deliberations, not reached full consensus on a Comprehensive Convention
on International Terrorism and, more in peutar, has not been able to agree on a universal
definition of terrorism, large majorities of UN Member States have managed to sign and
ratify sixteen conventions and protocols relating to the prevention and suppression of
international terrorism, therel®stablishinghe framework fora global legal regimeagainst
terrorismthat can serve aa basis foongoingcooperation in countderrorist efforts.

While before 9/11 the UN had only a few bodies which deal with terrorism (the Taliban
Sanction Committe (SC Res. 126/ the Terrorism Prevention Braneh the UN Office on

Drugs and Crime in Viennand the Ad Hoc Committee on Terrorism of tffeGmmittee of

the General Assembly), today there are no fewer than 24 entities represented in the UN
CounterTerrorism Implementation Task Forée.

Together they fulfil a number of functions like

Establishment of international legal and behavioural norms;
Fostering international coordination

Enhancing international cooperation, and

Strengthening the capacity Member States to meet new challenges.

I > > D

Regarding the first pointhe main instruments for a legal international regime have been
negotiated under the auspices of t he UNOGs C
organizationsThese legal instruents are binding for member states that ratified them and
toget her, form a wuniversal regi me against t
dedere aut judicar eo ( e principle createsntheocay@diglobal or pr
system wheg terrorists cannot enjoy safe havens, being either prosecuted by the state where
they reside or extradited to a state requesting to bring them to Tharexistence of weak

and failing states and a few states sponsoring terrorism, however, has be#ergeho its
effectiveness.

Since the 1960s the UN or bodies affiliated to it like the International Commercial Aviation
Organization (ICAO) have beermiminalizing by universal ati-terrorist kbgal Instruments
(Conventions and Protocols) activities s

A Acts of hijacking;

Acts of aviation sabotage;

Unlawful acts of violence at airports;

A Unlawful acts against the safety of maritime navigation;

A
A

“*Emma N. Kennedy da SilviResponding to Internamnal Terrorism: The Contribution of the United Nations
PhD Thesis, University of Queensland (Australia), May 200Bhe General Assembly, on the other hand, only
managed to agree on a statement by its president.

> Eric Rosand, Alistair Miller, Jason Ipand Michael HealeyThe UN Global CounteTerrorism Strategy and
Regional and Subregional Bodies: Strengthening a Critical Partnerskipnterfor Global Counterterrorism
Cooperation, 2008, pp-3.
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A Unlawful acts against the safety of fixed platforms located on the continental
shelf;

A Crimes against intertianally protected persons.g.kidnapping of diplomats);

A Acts of unlawful taking and use of nuclear material;

A Acts of hostage taking;

A Acts of terrorist bombings;

A Acts of support for front organizations serving as financial conduits for terrorist
organizaions;

A Nuclear terrorism by nostate actoré®

Much progresshas beemmade innationallegislative responses to terrorism wavide as a
result ofassistance and training efforeé the UN Office on Drugs and Crimas well as
other UN entities (like UNIRI). This has enhanced international cooperation in criminal
mattersas it led to greateanutual legal assistance, in particul@gardingextradition.

However, the most forceful instrument for UN courtemrorism has been Security Council
Resolution 133 of 28 September 2001. Before this, the strongest response of the Security
Council had been the imposition of sanctions, as against the Taliban and later Al Qaeda. With
this new resolution, passed under Chapter VIl of the UN Chéeter than three weslafter

9/11, the Security Council imposediozens ofbinding countetterrorism obligations on all
member state§.he most important ones are these:

>\

Not to provide any form of support to entities or persons involved in terrorist
acts,

It obliges States tsuppress the recruitment of members of terrorist groups,

It obliges States to eliminate the supply of weapons to such groups,

It obliges States to improve exchange of information,

It obliges States to provide mutual legal assistance,

It obliges States treeze terrorist assets,

It obliges States to set up effective border controls,

It obliges them to improve control on issuance of identity papers and travel
document¥’

I I 1 D I I D

SC Res. 1373 imposed obligations on member statesif they had not yetsigned and
ratified the relevanantiterrorist treatiesThat resolution, introduced by the United States,
was accepted without discussion or debiaseich was the solidarity the US was bestowed in
the immediate wake of the attacks of 11 September Zfowith this resolution, norm
setting- traditionally the prerogative of the General Assemidjifted in onebold moveto
the Security Council as far as w@mism was concerned. Resolution 1373 provitheslegal
and political basis formuch of the international respse against terrorismFor its
implementation anExecutive Directorate (CTCDyith a number offunctional groups,
dealing respectively witharms trafficking; - border controls and law enforcement;
terrorism financing, legal issues, approaches to dealitiy root causes of tesrism, and

“6 Office of Legal Affairs.International Instruments tated to the Prevention and Suppression of International
Terrorism New York, United Nations, 2001 and update.

" Obligations resulting fron8C Resolution #373(28 Sept. 2001).

“EricRosandThe Bush Ad mi -8/l1sCountarterrodsm &sgagBnoaaith the UN: A Case Study

in Ambivalent MultilateralismWashington, D.C., Center for Global Counterterrorism Cooperation n.d., p. 6.
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technical assistance was establisHadVarch 2008, CTED was also asked to evaluate the
actual ef fecti ven daarerisnorfieasera h st ateds counter

However, the institutional basis for implementation, the Courgerorism Committeevhich

consistsof all 15 memilers of the Security Council, has begeak. After 2003 the CTC soon

run out of steam as the US and the UK were more concerned with the war in Iraq than with

Al Qaedads terrori s mofthR@TCsni2004 budtlekCTQ altbought h e
supported by gfirst Spanish then Australiardounterterrorist executive directordid not

regainits earliermomentum and showed no boldness in naming and shaming countries not

living up to the obligations of G 1373. In a way the ball of counterterrorigffiorts in the

United Nations wenback with the General Assembly.

In a moment of boldness untypical of the UN General Assembly, and no less important than
the provisions of SC 1373n 8 September 20Q6the B2 member states in the General
Assembly of the United Nations accepted unanimously a comprehensive and ambitious
Global CounteiTerrorism Strategy with an Action Plan for implementation at national,
regional and international levels. The UN Strategy doatamore than 50 practical
recommendations and provisions which fall into four pillars:

a) Measures to address the conditions conducive to the spread of terrorism;

b) Measures to prevent and combat terrorism;

c) Measures to build Stat edsabterrorsp anditot y t o
strengthen the role of the United Nations system in that regard;

d) Measures to ensure respect for human rights for all and the rule of law as the
fundament al basis for the fight agains:

The first set of measures covereat, instance, the following obligations:

1. Initiatives and programmes to promote dialogue, tolerance and understanding
among civilizations;

2. Promote a culture of peace, justice, and human development, ethnic, national
and religious tolerance and respect fibreligions;

3. Strengthen UN capacities for conflict prevention, negotiation, mediation,
prevention, conciliation, judicial settlement, rule of law, peacekeeping and
peaceful resolution of prolonged unresolved conflicts;

4. Promote international solidarity imrsupport of victims and foster the
involvement of civil society in a global campaign against terrorism;

5. Eradicate poverty and promote sustained economic growth, sustainable
development and global prosperity for all;

6. To pursue and reinforce developmentand c i a | i nclusion agen
on youth unemployment;

7. Scale up assistance in the fields of rule of law, human rights, good governance
and to support economic and social development.

“9UN NewsCentre 2008; cit. Emma N. Kennedy da Silva, op. Cit., p. 171.

** The United Nations Global Count@errorism Stategy.UN General Assembly Sixtieth session, Agenda
items 46 and 120, 20 September 2B0RES/60/288.

*1Plan of action oResolution A/RES/60/288 September 2006 of the United Nations Global Counter
Terrorism Strategy.
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One acute observeharacterized the UNs Ge n e r aPlan Afaddian fobits lobal
Strategyagainst Terrorisnn these words:

AWhile essentially a |l aundry |ist of ste
other multilateral bodies, negovernmental organizations, and the private sector to combat
terrorism,the Strategy calls for a holistic, inclusive, and moititary-focused approach to
counterterrorism. It gives priority attention to addressing the smmoaomic and political
conditions conducive to the spread of terrorism such as poverty, politicaisexgl
corruption and lack of development. In a single document, the breath of the UN
counterterrorism framework is now more in line with the scope of both the threat and what is
needed to address it effectively.o

AThe Strategy, w h iversh UNwreemmber sstatp, peinforices dvhato y e
many terrorism experts have long argued, namely than an effective counterterrorism strategy
must combine preventive measures with efforts to address both real and perceived grievances
and underlying social, economicnda political conditions. It understands that some of the
keys to addressing the threat effectively include resolving festering conflicts which are
exploited by extremists and addressing economic, social, and political marginalization which
provide fertlegr ound for the &pread of extremismo.

While the CTC and the CTCD werereatedto implement themandatory SC 1373
Resolution for the 1 mpl ement at i onanimously addptetUNGe ner a
Global CountefTerrorism Strategy, a Count@errorism Inplementation Task Force
(CTITF) was establishetf. It is headed by Robert Orvho was giventhe rank of an
Assistant Secretar@general for Policy Coordination and Strategic Plannlogtortunately
CTITF is funded only on a voluntary basis rather than iabitg structural fundingrom the

UNO s gbadygetandithe recent addition of three posts to a skeletal staff is far too meagre
to make much differencé.The implementationf the Global Counteferrorism strategys a
hugetask.The CTITF is hardly laye enough to supervise and coordinate the various units
within the UN Secretariat, the Security Council and the wider UN family. Lack of integration
has also be manifest in the Security Council itself where the SC 1267 Committee Monitoring
Team, the SC13/Counter Terrorism Committee, the SC 1540 Committee and SC 1566
Committee have not been integrating their staff into a single SC unit. This is mainly due to
lack of political will amongandlack of support from member states, especially the United
States. In the words oEric Rosand:

AThe | ack of UN coherence on counterterror
where the US enjoys dominating influence. Nearly six years after 9/11, there are four

*2 Eric RosandThe Bush Administtai o n 6911 @oursterterrorism Engagement with the UN: A Case Study

of Ambivalent MultilateralismWashington, D.C., Center for Global Counterterrorism Cooperation, n.d., p. 21.
SCTITF consists of : CTC6s CTED;UNUWHNpt 0f Ppacekeeping@r Di s &
OperationsUN Dept. of Political Affairs, UN Dept. of Public Information; UN Dept of Safety and Security;

Expert Staff of SC 1540 Committee; IAEA; ICAO; IMO; IMF;INTERPOL; Monitoring Team of the SC 1267
Committee; Office of the High Comissioner for Human Rights; UN Office of Legal Affairs, OPCW; Special
Rapporteur on the promotion and protection of human rights while countering terrorism; UNDP; UNESCO;
UNICRI; UNODC/TPB; WCU;WB and WHO.

> UN News CentreUN countefterrorism task force eeds sustainable fundirigAssembly chief. New York,

UN, 21 May 2008.
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Council bodies and three expert groups dealinth wome aspects of terrorism, often

hastily established in response to specific crises. This proliferation of Council
counterterrorism programs and initiatives has produced overlapping mandates, turf battles
between and among committees and expert gradygdication of work, multiple and

sometimes confusing reporting requirements for states and continuing tension between

the Council and the other parts of the UN active in counterterrorism. The result has been a
stovepiped Council apparatus somewhat resgent of the US counterterrorism
architecture criticized by°>the 9/11 Commi s

One of the problems of the UN in Couniegrrorism is the fact that while the General
Assembly possesses legitimacy it is not united while the Security Gowhde more united

on terrorism than on many other issues, possesses less legitimacy due to its smallitsize and
changing nofpermanent membership of two thirds in its ranks.

Yet, despite these shortcomings, the United Nations is, as E. Kennediyala&i argued,
Aé.uniquely positioned to coordinate and [
terrorism which is broadly collaborative and built around a univergaltiorsed international

l egal egi meo.

As the UN is in a position to est&il international law and also possesses the legitimacy to
oversee its implementatipthis makes it the natural institutional framework for multilateral
counterterrorist effortsi although more in the area of diplomatic and economic sanctions
and the faititation of criminal justice coopeation among member statethan in specific
military responsesHowever, it needs to be stressed that the UN supports states in their
efforts to fight terrorism and work together; it has until nowbesn givera CT cgacity of

its own.

However, if the Security Council decides so under Chapter VII of the UN Charter, it can,

with a majority of nine of its fifteen member states and in the absence of a veto from the five
permanent members, take a variety of actions, #oonomic sanctions to military action, to

enforce its decision and o u n theeats tdipeace, breaches of the peace, or acts of
aggr ed #isohis Ppawer to impose legal obligations on sovereign states and enforce
these, if necessary, with militaggtion thatma k es t he UN®&s Security Cc
instrument. The degree to which this instrument is used depends, however, on the political

will of its members and their unity in the Security Council It also depentlsecomandates

and resources gen to the CTED and the CTITF.

The main Acommodityo which the UnibassdlonNati on
the fact that it i s foerdmdorbuiling, cdrsdidatingandl usinga ut h e n
power on behalf of the internationalnsan u n i °% Theimportant role played by the United

®EricRosand & S.VEi nsi edel . The Bush Administrationés Post 9
UN: A Case Study in Ambivalent MultilateralisMashington, D.C., Center of GlabCounterterrorism, n.d.,
p.4

**Emma N. Kennedy da SilvResponding to International Terrorism: The Contribution of the United Nations.
PhD Thesis, University of Queensland (Australia), May 2008, p. 3.
57 1hi
Ibid. p. 47.
*8 Emma K. da Silva, op. Cit., p. 190
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Nations in combating terrorismo was acknowl e
report.

It is unlikely that any alternative body set up b¥icaalition of the willing will be able to

gain this role ad become a substitute for the UN. In our vieinis therefore better to work
with and through the UN than create a new body outside it. This is not to s#yeticagation

of a specialbodylike the IAEA, which is part of the UN system but is largeigdepadent

from the daily political pressures of diplomats in New Y,omkight not be a option worth

exploring. We will do so in our final chapter.

In sum, these are thee dozen weaknessesttie United Nations wheit comes to Counter
Terrorism.However there are also half a dozen stresgBoth weaknesses and strengdre
substantial:

UN Weaknesses:

A Not a substitute for world governmentworld police force
A Block voting in General Assembly where Nétigned Group, Arab League,
Islamic Conference ahGroup of 77 + China wield much influence
Veto power of five permanent members of Security Council
Underi resourced and undstaffed organisation with too many mandates
Politicized organization
An organisation of sovereign states with too little conéermon-state actors
Some member state have sponsored/continue to sponsor terrorism
Lack of consensus on a definition of terrorism
Not an autonomous institution; its power derives from common interests of
Member States therefore limited enforcement porge
Very limited operational capabilities except in pe#ieeping and peaee
enforcement operations
Ability to conduct a successful sanction regime against-auonpliant
member states is weak
Lack of political will on the part of many member states

\

T T T

> >

\

>

UN Strengths:

A universal, inclusive organisation

high degree of legitimacy

by granting or withholding legitimacy UN can include or exclude parties from
the international community

can create new international law, amounting to a universal legal regime
against intterrorism

possesses anique enforcement mechanism through Security Council under
Chapter VIl of UN Charter

Possessea Global Strategy against Terrorism that is balanced, holistic and
approved by all 192 Member Stafés.

> > >

>\

®Based on one thi§WhitdPaperahsertatoms dsOfficekCharge of the Terrorism
Prevention Brancbf the United Nations between 199905; additional points taken from dissertation of
Emma N. Kennedy da Silv&esponding to Internamal Terrorism: The Contribution of the United Nations.
PhD Thesis, University of Queensland, 2008.
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The CountefTerrorism Responsef the United Nations in the post 9/11 period was to some
extent paralysed by the fact that the United States and some other countries, including the
UK, wanted to use the 8erity Council as vehicle for the€T policies. The countries not in

the SecurityCouncil but in the General Assembly, on the other hand, wanted to use the
Secretariat of the UN as basis for CT efforts as they had more control on the Secretariat
(through mandates and budget allocations) than the Security Council which was largely
contolled by the United Stat&.

Whether or not the new United States administration will use the UN Global CT Strategy as a
vehicle for its own global CT agende@emains to be seeithe Bush administration blocked
structural funding for th& N S e ¢ rs €T lmplementation Task Force, preferring to use

the Security Council as its vehicle for global CT efforts but soon losing its original interest
after the Iraq invasioft.

In the United States there has, especially under the Bush administration antdefromauth

of its dominantrepresentative in the Security Council, John Boltmenmuch criticism, of

the United Nations. While not without justification in many cases, such criticism has
weakened the authority of the organization without placing any8imdar in its place. The
idea of creating a new international organi :
include, depending on how orig counting, between 60 and 1@@untrie§?) has been
proposed mainly by persons clos¢o the Republican Payt In the view of its proponents,

such a League of Democracies which would not include China and Russia which hold veto
powers in the UN Securit€ouncilwould be more effective in meeting new challenges like
global terrorism. Uderlying to the idea of sln a Leagueof Democraciesput not made
explicit, is the desire to have a ptonerican body whichwvould legitimizethe use of force in
international relations where needudre easily than the Security Council.

Yet thisidea is flawed on several account® begin with, he idea that terrorism originates
from nondemocratic states questionableDemocracies tend to be more, rather than less
inviting to internal and external terrorisrdue the open character of their societiBs.
Rapoport andL. Weinbeg summarizedthe findings of a mmber of studies on the
relationship between terrorism and democracy concluded:

AOut breaks of violent conflict occur eve
democracies. Democracy is not a eallefor all public prdolems. Problems existing outside
the democratic context also®exist within it,

While the legitimacy of democracies in the facedlofmesticinsurgencies tersdo be greater
(at least in those democracies where ethnic minoriteea not suf fering from
maj oritiesdo), t he r s ® papulas preskumrdse.g. $0 payfransposvy e r n m

®FEricRosandThe Bush Admi #/l1sCountarterronsm &msgagBroest with the UN: A Case Study
glf Ambivalent MultilateralismWashington, D.C Center for Global Counterterrorism Cooperation, n.d., p. 20
Ibid p. 23.
2 The number of qualifying democracies has been put at approximately 60 by Ivo Daalder while John McCain
put it at 100.7 Stephen J. Stedman. America and International Cooperafithait Role for a League of
DemocraciesPolicy Analysis BriefThe Stanley Foundation, Nov. 2008, p.2.
% David C. Rapoport and Leonard Weinberg (EdBhe Democratic Experience and Political ViolenSgecial
Issue ofTerrorism and PoliticaViolence Vol. 12,No.s3-4, Autumn/Winter 2000, p.366.
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for kidnapped citizens abroadindicates that there are democratic weaknesses as well as
strengtls. Onbalance, democracies dot enjoy an automatic advantage in fighting terrorism
compared to other regimeddd to this that rany formal democracies suffer from bad
governance, deficient rule of law and do not score higher in terms of social justice than some
non-democracies.

The idea that democratically elected governments would be more inclined to cooperate with
the United States is also flawed as elections in Palestine (Gaza) and Irag indicate. Some
authoritarian States (like Jordan) have been cooperating better with the States than
democracies like Ital§/’

To create a different world organization than the United Nations for the sake of countering
global terrorism would divide rather than unite international efforts of dealing with the
problem and create a new interoatl division betweeneainocracies and nesiemocracies

that would bring withit new problems potentially far greater thaneven andnsufficient
cooperation against terrorism.

To create a rival organization to the United Nations consisting of democmadiess not

likely to facilitate US foreign policies which violate international law (like the invasion of

Iraq) or serveimperial US interests, rather than the interesta efider group of members of

the international community Stephen Stedman, critioig the idea of a League of
Democracies, hasn our view, correctly notedl hat fAé. many simply beld.
American ruse to bypass the UN and international law to fit American interests. Within
Europe the proposal breeds cynicism that thisuisome more example of the United States

trying to subvert international rule of law. The credibility problem is exacerbated because of
Americads record on issues demanding greate

outlying positions, appearsootf t ouch, and is® unwilling to b

With the election of Bakk Obama as nex-t US presiolent ,
Democracie§ r epl acing the United NAttthecendsof hise e ms 1
presidency,even George W. Bush, speaking o8 Zeptember to the General Assembly,

implicitly recognized that the unilateralism he favoured at the beginning of his term had not
brought the desired results and that the United Nations was, after all, very much needed. He

told the General Assembly thatt he Uni ted Nations and other |
needed more urgently than evero and acknowl
powerful force for good as we head intothé2le nt ¥r y o .

However, to become a metheeUNmeedsdaa be given ioththe c e o
authority and the resources to do so. It al
adopted Gl obal Strategy against Terrorism

comprehensive mandatory resolution 1373 (2Q@b)fully adequate instruments to serve as
a basis for a more forcefuhultilateral counterterrorism regimeWe will discuss how these
two powerful tools could be put to better use in the last chapter.

% When the United States were planning to attack Libya after the La Belle bombing in the 1980s, the Italian
government warned Col. Kaddafi in advance. [ADD Source].

%7 Stephen J. Stedman. America and Internati@@bperationWhat Role for a League of Democracies?

Policy Analysis BriefThe Stanleyroundation, November 2008, p.8.

®G6UN best positioned to tackl!l eUNNewsCanre23Septemt=era2908. Uni t e d
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What we have not done yistto look at other interational and functional organizations and
their potential as building blocks exampledor moreeffective multilateral security
architecture against transnational terrori$@ cannot, within the limited space of a White
Paper, discuss them all. Many bétn,especially regionatrganizations like the African
Union or ASEAN have very little to show for. We will focus on half a dozkethem

G8- The Groupof 8

The G8 group started in 1975 as a Group of Six and was a year later joined by Canada while
Russia was admitted in 1998. It therefore consists of the permanent members of the Security
Council plus Germany, Italy, Japan and Canada (thithEUacting asadditional observér

Its original focus was on the world economy of which @& (representmore than 62

percen). %It is an informal network, lacking defined organizational and administrative
structures. I n 2003, the United States, n
CounterTerrorism Committee, tried to create an alternative structutt@nmhe G8 in the

form of G8 Counterterrorism Action Group (CTAG) CTAGO6 s wor king gr ouj
useful work in a number of Il ssue areas by
negotiations and critical infrastructure protection. These spepatts represent stabé-the-

art methods in countering terrorism and are to be comméfdddweversince 2004 CTAG

has not made much headway. In its 2008 summit in HokkBiy@aka in early July, the G8

referred to theicontinuing concern for terrorissmmnd stressed that #Aconf |l
poverty do not excuse or justify terrorismo
(beyond the ongoing meetings of @R8pert groups) ipoi nt ed at the UNOGSs
countering terrorism both in0B7 and 2008° CTAG was asked to support the work of the
Secur ity Cavhich anarkedttse erd DiCefforts to use the G8 to coordinate the
delivery of global counteterrorism assistané®

Since the Russian military intervention in Georigi2008 the role of the & as forum for

joint counterterrorism measures hagenfurther been reduced. Due to internal antagonism
and due to the fact that neither the G8 nor its CTAG have a permanent secretariat or staff, it
is unlikely that this group is going serve as a basis for a credible CT riol¢he future.”*
Representing rich countries only the G8 would also have been too narrow a forum to gain
international legitimacy.

Would INTERPOL, withalmost as mangnembers athe United Nationde a useful andr
for newglobal countetterrorism architecture?

" Fischer Weltalmanach. 280Zahlen, Daten, Fakten. Frankfurt a.M., FiseYferlag 2007 p. 607.

%8 G8 Justice and Home Affairs Ministerial Meeting. Concluding Declaration. Tokyo, Juh&, PD08, pp. 3.

8 G8 Leaders Statement on Courfarrorism. Hokkaido Toyako Summit July @B
http://www.g8summit.go.jp/eng/doc/doc080809 07 _en.html . In 2008 he G8 | eader s st
of the United Nations in the international fight against terros mé and <cal l ed upon t

0take the necessary stepséto make their work more r e
c o mmu n i Citi BBnsn@n.N. Kennedy da Silva, op. cit., p. 171n.

0 Eric RosandThe Bush Administrati n 6 s -9/PlaCsunterterrorism Engagement with the UN: A Case Study

of Ambivalent MultilateralismWashington, D.C., Center for Global Counterterrorism Cooperation, n.d., p. 8.

" Alistair Millar and Eric RosandAl | i ed agai nst T er r Btremgthen. Worldiidet 6 s Ne
CommitmentNew York, The Century Foundation Press 20063p
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INTERPOL

For many years, the International Criminal Police Organization Interpol, which was founded
in 1923, was, byArt. 3 of its constitution, prohibited to undertake any intervention or
activities of a political, military, religious or racial character. Since much terrorism is
political, religious or ethnic in its motivation, this would, prima facie, rule out INTERPOL as
an appropriate forum for leading a global cowtégrorism effort. Indeed, welluntil the

1980s INTERPOL wasesitant to deal with issues of r@tism. While Interpoldeveloped
someantkterrorist activities before September 11, 2001, it was only aftertB&tlit moved

into the area of Countdrerrorism with some forcédowever,Interpol is not a supranational
police force and has no investigative power of its own. Nor does it engage in actual law
enforcement; rather it serves the information exchange between national police authorities.
Its antiterrorist programme is tasked to:

A Increase exchange of information on terrorist groups, their members and
activities to provide assistance to countries in the identification of terrorists
and dismantling of networks

A Assist member countries in the event of terrorist incidents or investigation
through analytical, investigative and database services

A Support member countries in building early detection and cotart@rism
capacity through training and analytical produéts.

Interpol has almost as many members adXNg187 vs. 192 member sé&f). This makes it
difficult to reach consensus and to share sensitive information since Interpol faces the risk
that rogue elements among its national members might share operational intelligence with
terrorist and organized crime group$ Interpol coleborates with other international
organizations, e.g. with the IAEA, in maintaining a database on trafficking in nuclear and
radiological materials. It also hagprojecton the threat of bioterrorism.

Currently | n t-Gengrah IROMAID IS eNale, a@st anr American who was
previously President of t he(FAIEEGMals sdfvechimnci al
the US Treasury Department its role in international policing is dwarfed by the activities
abroad of some national police forces like #&l In the words of Mathieu Deflem and

Lindsay Maybin:

ferelative to the activities undertaken
nations across the worl d, I nterpol 6s effort
terrorism, these policerganizations may be expected to prefer unilateral strategies and
cooperative efforts on a more limited scale. Additional Regional cooperation efforts (e.g. by

"2 Cf. Interpol websitehttp://www.interpol.int/Public/icpg/asof 3 Nov. 2008.

An expression of this distrust wathe founding of TREVI, a European counterrorist information
exchange. According to one source TREVI was brought
suitable for such discussions becauselisfrustof its ability to handle sensitivenif o r mai tCit. datliieu
Deflem and Lindsay C. Maybimilnterpol and the Policing of Internationdlerrorism Developments and
Dynamicssince September 1d liymme L. Snowdermnd BradWhitsel. (Eds.)Terrorism Research, Readings
& Realities Upper @ddle River, N.J., Pearson Prentice Hall, 2005, p. iBBlovember2008 thechief of the
national Interpol Bureau in Mexico, Ricardo Gutierrez Vargas, was arrested and accused of being on the payroll
(reportedlyreceiving upto $ 450,000a month for leakig information to drug cartels) of Mexican drug cartéls.
O0Mexicobs | nt e rBBG N9 Novenberf2008.r r est ed o .



http://www.interpol.int/Public/icpo/
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Europol) further add to the notion that Interpol cannot readily be expected to make good its
caiim to be the worldoés | eading police organi

Interpol is not a supranational policy body with independent investigative powers but a
collaborative instrument of national police for€e#/hile it has come a long way in speeding

up the exchange offinor mati on among the worl dos pol i ce
operational capabilities of its own but must rely on the cooperation of member Stges.

annual budget some $ 60 million per year is smaller than the one of the opera in Lyon,

where INTERPOL General Secretariat is headquartef@gen its track record, it would

appear that INTERPOL is not likely to play a leading role in global CT efforts in the future.
However, it could play an auxiliary role.

While INTERPOL is a police organization, AYO is a military organization. We turn to it
next.

NATO

The North Atlantic Treaty Organization, founded in 1949 after the Sepmisored coup

d 6 e t &Zechaslovakiaenlarged its membership after the end of the Cold War to 26
member stateBBuild to fight a largescale invasion of Westeturope;it had difficulties to

find a new mission after the Cold War wasger. After9/11 NATO activated article 5 of its
consttution (the Washington Trealywhich promises support to any of its members who has
been attacked. Subsequently, in May 2002, the North Atlantic Council of NATO decided to
operate when and where necessary to fight terrorism, thereby opening the daioftarea
operationslin this way, NATO, became involved in counterrorism and soofound itself

drawn into the US Global War on Terror in Afghanistan where it participated in an
International Security Assistance Force (ISAF). The bustering among the participating
statesis, however, uneveasthe USA,the UK and Canadare much moreinvolved than

some other partners like German and the Netherlands in offensive operations against the
Taliban. The latter two countries are poised to reduce their contribution to the US led anti
terrorist campaign Operation Enduring Freed®ATO has usedome of its naval assets to
patrol sensitive shores in the Mediterranean (Gibraltar and off Lebanon) and in East Africa
against piracy from Somalia.

NATO offers its members #artnership Action Plan against Terrorism (PBPas a
framework to improve CTcooperationand its Action Plancovers issues such @seater
intelligence sharing and cooperation on border security, CT training and exercises

The apparent l&cof sufficient coordination inits activities in Afghanistan with those of the
United State its leading member, does noorfent well for an enhanced role in counter
terrorism. The fact that NATO is primarily a military organization with a limited, mainly
Western membership and is distrusted by Russia makes it an unlikely lead organization for
international CT regime.

" Cf. Mathieu Deflem and Lindsay C. Maybifinterpol and the Policing of International Terrorism:
Developments and Dynamics since ®epber 1D in Lynne L. Snowden and Brad Whitsel (Ed§grrorism:
Research, Readings & Realitiegpper Saddle River, N.J., Prentice Hall, 2005, pp-195.

> M. Deflem and L.C. Maybin, op. cit., p.189.
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OSCE

The Organisation for Security and Cooperation in Europe (OSCE) was born out of the
Helsinki agreements of the mikD70s which involved confidendmiilding between the two
superpowers and their allies. With the end of@oéd War and with the conflicting interests

of Russia and the West in the Balkans, OSCE was in the late 1990s and Russia was on the
point of quitting. However, the Chechen attacks in Moscow in 199%enalttack®f 9/11 in

the United Statet both perp&ated by Muslims gave it a new lease of life as the interests of
the United States and Russia appeared to converge when it came to I&eonisim. The
Organization for Security and Cooperation in Europe established its Aétgainst
Terrorism Unit in2002. Already the year before it developed the Bucharest Plan of Action
and, in 2002 the Porto Charter on Preventing and Combating Terrorism. Among the
programmes and activitiesf O SATH figsre

Promoting international legal frameworks

Enhancing intenational ceoperation in criminal matters

Enhancing passport/travel documents security

Combating the use of the Internet for terrorist purposes

Enhancing container/suppbthair security

Countering violent extremism and radicalization that lead to temnoris
Protecting critical energy infrastructures

Identifying and addressing emerging terrorist threats (like the use of
MANPADS against civil aviatior§

> I > D I T D D

OSCE sees its role in courdterrorism in several areas, building political support, enhancing

the capady of states to counter terrorism, and promoting security within the framework of
human rights.Yet the very size of OSCEit includes 56 states stretching from Vancouver to
Vladivostokand the diversity of its membersincluding very authoritariastaes inCentral

Asia and states in conflict with each other like Armenia &adrbaijan or Russia and

Georgia in the Caucasydace limits to what it can achievéleaded by an American

di pl omat Raphael Per | , OSCEOG6s Aiuslrggnikaions a u
but the fact that it contains very heterogeneous siatdseral democracies, countries in
transition and unreformed authoritarian regimes like those of Belarus and Uzbé&kistan

placed natural limits to its scope of activities.

OSCE s a regionabrganization also spanning two continents (North America and Eurasia)
Other regional organizations like the Organization of American States, the African Union and
the League of Arab States also have also their coteierism treaties anaction plans and,
sometimes secretariats and centers. Yet in many cases these do not amount to much. Often
they are dominated by a oneuntrywho tries at times to use them as instruments of foreign
policy.. In the case of the Shanghai-Gperation Orgamziation China plays the leading role

and in the case of the Commonwealth of Independent States Russia calls thEhaine.
secretariats have multiple mandates (not just codetesrism)and are generally under
resourcedFor lack of space, we will lookndy at the situation in Europe, focusing on the
European Union which has the most developed infrastructure of regional organizations but
also lack a secretariat solely dedicated to cotteteorism.

® Seewww.osceorg


http://www.osce.org/
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TheEuropean Uniorand Europol

Unlike the United Natins, the 27 states of the European Union share a common
understanding of terrorism due to the fact that they agreed to a definition in the Framework
Decision of 20027 Like the United Nations, the European Union has developed a Counter
Terrorism Strategy (i 2005)° and a Counteferrorism Action Plan (in 2007 Its strategy

aims toprevent (ndividuals from turning to terrorishprotect(citizensand infrastructure by
reducing vulnerability to attackpursue(investigate terrorists and disrupt support reeks),

andrespond(manage and minimise the consequences of an affadk)t i s commi tt e
combat terrorism globally while respecting human rights, and make Europe safer, allowing
its citizens to live in a% area of freedom,

The EU has not only a common definition of what constitutes terrorism and has developed a
number of European programmes referring to critical infrastructure protection, combating
radicalization and recruitment among young militants from immigrant diaspoms. It
counterterrorism committee (COTER) meets every month in Brussealsscuss issues of
concern and also liaises with relevant UN bodies in an effort to implement the UN Global
Strategy next to the EU Strategy.

Like the UN, the EU is not a supranatiobaldy and it has been slow in coordinating national
efforts and in the i mpl e meterrorsm Acton Plaif The ar t s
EU CountefTerrorism Strategy has four strands of policies:

A PREVENT: To prevent people turning to terrorism bgktimg the factors or
root causes which can lead to radicalisation and recruitment, in Europe and
internationally;

A PROTECT: To protect citizens and infrastructure and reduce our vulnerability
to attack, including through improved security of borders, spart and
critical infrastructure;

A PURSUE: To pursue and investigéeroristsacross our borders and globally;
to impede planning, travel, and communications; to disrupt support networks;
to cut off funding and access to attack materials, and bringistsrto justice;

A RESPOND: To prepare ourselves, in the spirit of solidarity, to manage and
minimise the consequences of a terrorist attack, by improving capabilities to
deal with: the aftermath; the -@vdination of the response; and the needs of

victims 3
"Council of the European Union (2002).86 Framework De
Affairs. Brussels (2002/475/JHA).
Council of the European Union (2005).06The Home opean |
Affairs Council meeting. Brussels.
“Council of the European Union (2007).06The EU Action

8 Theoretical Treatise on Count€errorism Approaches. The Hague, COT, 2006 (available from
www.transnationalterrorism.eu).

81 Council d the European Union. The European Union Coufferorism Strategy. Brussels, EU, 30 Nov.
2005 (14469/4/05 REV 4), p.3.

82 Daniel Keohane. The EU and Counter Terrorism (2005), p. 23; cit. Theoretical Treatise (note 4), p. 10.

8 Council of the European Unio The European Union Count€errorism Strategy. Brussels, EU, 30 Nov.
2005 (14469/4/05 REV 4), p.3.
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While the EU has a CT Coordinator (previously Gijs de Vries from the Netherlands, currently
Gilles De Kerchove from Belgium), he lacks both the machinery and the mandate to bring
about greater integration of national CT efforts into a European whotgpeCation in the
juridical sphere has improved (e.g. through the European Arrest Warrant which allows cross
European arrests and extradition), but other areas like intelligence sharing through the
European Police OrganizatigBuropo) continue to be unddeveloped.

The EU 6s efforts against transnational ter
establishments are reluctant to grant the EU a larger role, more resources and wider mandates
for countering terrorism. Its official role is to assist national member states in their CT

efforts, rather than supplant them in fighting terrorfém.

After the Madrid bombing of 11 March 20043, the EU appointed a Cotert@rism
Coordinator (Gijs de Vries, now Gilles de Kerchove) but he was given ngebaehd no
explicit powers as countgerrorism policy is still regarded predominantly as a national
matter®® In fact coordination among EU stateand with some norEU states like
Switzerland and Norwayjccurs outsid€&U structures, e.g. in the Countegriorism Group

which consists of the heads of the European national intelligence and security services. It has
sever al functional subgroups that wor k on
exchange is deeper as the exchange ist@uib specific andis among top intelligence
officials rather than politician®. Yet despite effortso collaborateand cooperate on a
multilateral level, it remains true, as Hertzberger put it in 20068t in termof counter
terrorism policy

AMost of thkeoipretralliogpemie hin tHe EU takes

She adds: NCl osely related to the | ack of wi
culture®Shetalsbdopointed out that f@dThere is
deals with dlaspects of counteerrorismonafult i me ®Basi so.

CounterTerrorism in Europe is still very much a national affairs and there are significant
differences in the approach of various states. While ssiates have proactive response
approach with atrongpursuecomponent, others place more emphasigp@ventionand
protectionissues’’

Europol

8 Gijs de Vries6 THEeir opean Unionds Rol e i nlrish $telieshn Infeinationalg ai n st
Affairs, Vol. 16, p.8; cit.

8 E.R .Hertzberge op. cit., pp. 6@1.

8 E.R. Hertzberger, op. cit., pp. &2.

8 E.R .Hertzberger, op. Cit., p.91.

8 E R. Hertzberger, op. Cit., p. 105.

8 E.R. Hertzberger, op. Cit., p. 107.

% COT Institute for Safety, Security and Crisis Managemktpping Countertewrism. A categorization of

policies and the promise of empiricalbased, systematic comparisofmfe Hague, COT, 17 June 2008, pp- 19

20.
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In theory, the European Police Office (Europol) in The Hague shouldgmapal focal

point fort he Eur o p ecauntertéimorisro efforss but in pdice the role of this
organization, which was established in 1994, is limited. European Cdanitism
cooperation goes back to the riil70s when European poliofficials, meeting in Rome

(where the Trevi fountain is located) created the TREVI nétvior information exchange

and mutual assistance in combating terrorism, radicalism, extremism and political violence.
When the Maastricht Treaty was signed in 1992, it wasraksantto provide closer police
cooperation Yet only 9/11 and, the Madrid bormgs of 11 March 2004 brought about

greater willingness to cooperate in matters of countering terrorism. Europol was originally
working mainly on transnational draafficking issues and although it was given a mandate

on combating terrorism before 9/ldformation sharing through Europol on terrorist matters

was uneven and unsystematic. As other channelsitdsal and multiateral, existed for
information exchange, the added value of Eur
Fledgling Countedrrorism Role, concluded recently:

Aé. it appears that Europol 6s count-erterr
egg dilemma. On the one hand, Europol has thus far not been granted any substantial powers

by the EU Member States and lacks trust btional lawenforcement and intelligence

agencies because it does not perform any indispensable counterterrorism functions at the

mo ment . On the other hand, the persistent
counterterrorism is primarily duetoEw pol 6s | i mited powers and t
nati onal agencies. This |l eads to a vicious

moment is not exhausted for lack of information, which makes the expectations of its utility
falandab ws t he contributions to diminisho.o

Paradoxically, wile many European authorities have accorded little attention to Europol, the
United States has a permanent presence in the form of a US official being permanently
stationed at Europol which has be#m®hedto having an elephant in the room by one insider

(in reciprocation a Europol liaison office was establishen Washington, D.C. ir2002.
Europol, based in The Hague,nst a European police force with executive powers to arrest
When it is conduting joint investigations a national police foralevays acts aead agency.

Al this criticism on regional organizations should not cloud the fact that some of them have
done a great deal of work, with admittedly varying degrees of successfullhealue comes

to the fore when seen in their relationship to their cooperation with the United Nations and
comes down to three factors:

A Having at their disposal knowledge and expertise on local issues that makes
them weltsuited to develop approaches thatetakto account cultural and
other contextual issues

A Undertake regionor subregion specific initiatives or other actions that
complement and build on global counterterrorism objectives;

A Lend political support for [UNStrategyimplementation effortsinduding by
adding calls athe regionabr subregional level that may resonate more than

Ol drich Bures. Europol 6s Téroresmd and Palitigal \Gotence/ol.€20, N&dy r or i s m
Dec. 2008p.513.
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at the level by the United Nations and other international organizations and the
states trying to implement that framewdfk.

However,as many regional and suegiona organizations are constrained by limited human
resources and funding, inadequate mandates for cet@nterism, and the fact that terrorism
is not as high on their list of priorities as, for instance, developtient.

Before we conclude this chapter let look closer at another international organization, the
ISEA.

International Atomic Energy AgenchAEA)

The | AEA was established in 1957 in the fran
UN agency and as the central intergovernmental forum fernational cooperation on the

peaceful uses of nuclear technology. It is responsible for inspecting and verifying nuclear
safeguards at civilian nuclear installations.

The IAEA also assists the 144 States which are its members in securing their nuclear
facilities against terrorist attacks and theft of nuclear materials. For this purpose it maintains,
inter alia, a database on the illicit trafficking in nuclear materials and other radic4ctive.

lllicit Trafficking Database programme of the IAEA comtad at the end of 2007 reports on
1,340 trafficking incidents. Among the 303 incidents involving illegal possession of nuclear
and radioactive materials, 15 involved highly enriched uranium and plutonium which can be
used for atomic bombs.

As part of tle its antiterrorism efforts, the Agency has initiated the International Nuclear
Security Advisory Service (INSServ), which aims to identify needs for upgrading nuclear
searity on a Statavide basis. On request lay State, INSServ missions identify overa
needs for additional or improved security measures for nuadsted activities of the State,
whether involving nuclear material and facilities or other radioactive material, such as
radioactive sources, and relevant facilities. The INSServ missimraes recommendations,
which provide the basis for subsequent, more specific, nuclear security assistance, either
through IAEA programmes or through bilateral support programAseanother contribution

to prevent nuclear terrorism, the Agency has heljpedevelop and implement a code of
conduct on securing radioactive sources thal
with the United States and Russia to secure and repatriate 8h8 Russiatorigin highly
enriched uranium from potentially \ndrable research reactor sites around the world. 38
high-activity radioactive sources have been identified and secured by IAEA in former
communist State¥,

%2 Rosand, Eric, Alistair Miller, Jason Ipe, and Michael Healdye UN Global CounteTerrorism Strategy and

Regional and Subregional Bodies: Strengthening a Critical Partnersiipnterfor Global Counterterrorism

Cooperation, 2008, p.4.

% |bid p.9.

% See the IAEA websitewww.iaea.org>

% United Nations, General Assembly."82ession, Agenda item 118 The United Nations Global Counter
Terrorism Strategy: activities of the United Nations system in implemerntiagStrategy, 7 July 2008

(A/62/898), p.8.

®6Uniting against Terrorism: -tree c ®mmenRéppitoftaat ® glydr a g |
SecretaryGeneral. New York, UN, 27 April 2006, (A/60/825), p, p.26.


http://www.iaea.org/
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The IAEA has been portrag as an example of how an independent agency could act as a
watchdog in garticular issue area like courterrorism. However, the success of the IAEA
must be placed in proper context: it surveys only civilian nuclear energy sources while the
military sources which make up 99 percent of all radioactive materials are dtgsidatrol.

Even in the 1 percent that is civilian, its record has not been an unmitigated success as it
learnedabout theA.Q. Khan network only from the press. Its record in Iraq in the 1990s, on
the other hand, has been partially vindicated as the ld8&ed had to confirm the findings

of Dr. Blix (a former IAEA secretargeneral) and his team. One of the vulnerabilities of the
IAEA was that its 2200 staff includes members from over 90 states, some of which turned out
to engage in secret nuclear prognaes. Staff loyalty to their states rather than IAEA is a
source of concern. Would the IAEA make a good model for a Global Celeterism
Organization? The image of IAEA, a body wfdependent professionaisith technical
expertise, is several steps rarad from the reality. Nuclear energy is eminently political and
the fact thatMohammed b B ar a d e i &eportediydpiked with miarephones by at
least one intelligence service is an indication of thatowever, me element that gives the
IAEA clout is the fact that itis pat of the UN System mporting to theSecurity Council
regarding norcompliance by States with their safeguards obligations as well as on matters
relating to international peace and securiBeing located in a neutral state (At
somewhat removed from tlaevay diplomatidhot kitchen of New York, is probably also one

of its advantages.

Discussion

The 24 entities within the UN and the more than twenty, partly overlapping, functional,
subregional and regional entities owsithe United Nations or outside New York provide
substantial resources which, if better coordinated and aropty staffed and financed, could
make a real difference in global counterrorism efforts. None of these entities and bodies is
a paragon oéfficiency and effectiveness. Yet given the heterogeneity of their member states,
the diversity of mandates, the (subregional priorities and the different levelsf
developmenbne cannot be expect it to be otherwise. The degree to which mahgsef
entitiesand organizations are unde&sourced and undstaffed is hard to understand for the
outsider. Some of them do not have designated cotert@rism units within their
secretariats, despite the existence of multiple mandates and action plaesisiing staff,
already burdened with a multitude of other tasks thandamnot dedicatenough of their

time and energy to CT.

Member States have heaped many of these organizations with mandates without granting
them commensurate resources. At the eséitne they have created alternative chanoéls
mainly bi-lateral cooperation that have hindered the strengthening of existing multilateral
bodies. The different bodies within the UN system and outside it, in turn, often act in a way
that leads to dupli¢eon of efforts. A notable exception has been the Terrorism Prevention
Branch of the UN Office on Drugs and Crime in Vienna which has systematically developed
partnerships with the various CT bodies of the Security Council and regional and functional

“Dafna Linzer, fl AEeAd Théewashingtod PoiP Dezember 2084p. p
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orgarizations.**This is widely recognized. Its main task is to support member states in the
ratification and implementation of 16 legal instruments.

As far as the different action plans and conventions against terrorism are concerned, their
very proliferationcreates problems of coordination. A country like Algeria, for instance, has

to square its national CT legislations and regulations not only with those of the United
Nations (especially SC 1373) but also with those of the African Union, the Arab League and
the Organizations of the Islamic Conference to which it all belongs. While tkere
considerableoverlap among these regional treaties, there are also ambiguities if not
downright contradictions between the various sets of rules.

Since the Global CT Strgy of the United Nations has been accepted unanimously in
September 2006 by all member states, it should be the supreme yardstick. However, the
absence of a consensus as to what constitul
exceptions of the Aralheague and the Organization of the Islamic Conference to the
activities of freedom fighters and those opposing Indian and Israeli positions weakens the

UN Strategy. The fact that the United States has aggressively engaged in counter terrorist
activities in other states without their agreemerdnd the fact that the United States has
sidelined the United Nations framework in many wagapecially regarding stdecision to

intervene in Irag has not been helpful either.

Yet despite these tensions, thésesufficient common ground in many areas, to proceed
vigorously in the implementation of those measures on which consensus Exéstdnited

Nations is, as the Millennium Declaration 2 0 0 0 ) of the worl doés h
gover nment wh or tpelde dgetdi ofinc oanga&i nst iith,t efinhhei
indi spensable common houvse of the entire hun

In the final chapter, we will sketch what steps need to be taken to make this come true.

% This has recently been acknowledged by a study by Eric Rosand et al; E. Rosand, op. cit., p.23 which noted

t hat fiPerhaps uniquely among the UNO6s counterterrori
capacities, developing partnerships with organizations such as the AU, SADC, ICPAT, the OSCE, the OAS, and

the OIC.. This cooperation has included jointly organized and conducted training seminars, workshops,
ministerial conferences, and technical assistanissions. Through its experts and consultants based in different

regions, its training and other workshops in the field, and its ability to draw in the expertise and resources of
other UNODC entities involved in andirugs, anticrime, and criminajustice reform work, the TPB, unlike the

CTC/CTED and the other relevant Council bodies, is able to develop sustainablepb&sedd symbiotic
relationships with regional and sube gi o n al bodies. I n return for TPBO6s a
provide TPB with | ocal expertise and experience, whic
technical assikRoandtetal, pp ait.gpr 28.ms O .

9 Cit. United NationsA More Secure World: Our shared responsibilReportof the Secretar e n e HigH 6 s

i Level Panel on Threats, Challenges and Change. New York, United Nations, Dec. 2004/ &p. 77
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Chapter Four: Restructuring the Multilateral Coun ter-Terrorism
Architecture

“To create a just and inclusive world in which all citizens are stakeholders is the first
objective of a rational strategy against terrorism’”.
- Benjamin R. Barber (2003§°

"The toolsrequired in the long run to win the wareaneither bombs nor torture chambers.
They are ideas and stories that counter the terrorist narratared draw potential recruits
away from the lure of jihad".
- Jessica Stern (2006}

The United States spends tens of billions of dollars on Colietesrism programmes; yet

not even one percent of those monies have been spent on evaluation research assessing how
well that money has been spent and to what effect. In 2004 the Secretary of Defence
complained about the lack of appropriate metrics in ttd&IWar on Terrot*? That War

has now been going on for more than seven yiekmsger than any war in US history except
the Vietnam War . No end is in sight and in
war o i f not a war without end.

The goal otthe Bush administration to spread democracy in the Middit habeen
unsuccessful. Even where the Bush administration first appeared sucteésshé eviction

of the Taliban regime that hosted Al Qaeda until 20@e tide has been turning. Parthys

was due to the fact that already in 2002 American military elite units were withdrawn from
Afghanistan before full victory had been achieved They were reassigned to prepare for the
intervention in Iraq, an intervention based on politicized inetiag and, as is widely
acknowledged, lacking legitimization in international law. Aew@luation of US strategy is
long overdue and the arrival of a new administration under President Eabvania is

opening the door for new ideas and new approaches.

It has become clear that it is vital that the United Statesywhasizes military approaches to
counterterorrism and revitalizes nemilitary multilateral counteterrorism ceordination

and cooperation. With its unilateralism, the Bush administratieruhdermined the
Comprehensive Test Ban Treaty, the Rome Statue on the International Criminal Court, the
Kyoto Protocol and has also abrogated the -Mifisile Treaty. Where it has acted in concert
with others it has mainly done so with ad hoc coalitidrih® willing rather thanvithin rule-

108 R. Barber. The War of All against All. In: Verna V. Gehring (EWar after September 11.anham,

Rowman & Littlefield, 2@3, p. 88

Wjessica Stae Gho b BdsiomGiobe(10August 2006); cit. Eric Rosand. The WKd

Multilateral Institutional Response to Jihadist Terrorism: Is a Global Counterterrorism Body Ndedeu of
Conflict & Security Law11:3 (D07), pp.403404.

192 Fgotnote:Memorandum D. Rumsfeld to Gen. Dick Meyers, Paul Wolfowitz, Gen. Pete Pace and Dough
Faith, 16 Oct. 2003;quoted at ww.usatoday.com/news/washington/executive/ rumsfeldmemo.htm, accessed 5
June 2007
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based multilaterahstitutions:®® Thenew Presidentlect has already made clear that he

favour multilateralism over the kind of unilateralism which characterized much of the last
eight years of US foreign policy. lhis chapter we will, partly building on the analysis in the
previous pages, offer a suggestion on how to strengthen multilateral approaches and how to
build a more robust international counterrorism regime.

It is a truism that alliance structuresttage made in peacetime tend to outlast those made in
wartime. Once the pressure of military necessity is gone, those who fought together tend to
pursue their own interests. Arguably, the most important collective security community in the
post World War Il period has been the transatlantic security partnership. After 9/11 it led to
the activation of article 5 of the North Atlantic Treaty Organization charter. The United
States was assured of the support of its European allies. That alliance has, hbeewer,

placed under severe strain in 2003 as the United States engaged in the invasion of Iraq
without the authorization of the Security Council. The way the United States treated some of
the European partners of the North Atlantic Alliance in pursuit daé¢da created great
concerns about human rights and the US commitment to the rule of law at home and
international law abroad. The open defence of torture by the Bush administration and the
violation ofinternational humanitarialaws created deep fissuriestween the United States

and European democracies. The restoration of this relationship is vital for strengthening
multilateral approaches to countering terrorism. The United States will have to consult with,
and listen to, its European NATO partners etban ithas done in the past eight years

During his trip to Europe while on election campaign President Elect Obama recognized the
vital role of the transatlantic relationship in US foreign policy.

The Europeait n i o PréventProtectPursue & RespondCountefTerrorism Strategy is
committed "To combat terrorism globally while respecting human rights, and make Europe
safer, allowing its citizens to live in an area of freedom, security and jii&tfcgne

European approach to terrorism has been predortiinframed within a criminal justice

model while the United Statepted for a war modéf> The first model is characterized by

police work, the second by military operations. Historically, the criminal justice model has

been the more effective one. tudy by Seth Jones (RAND Corporation) on how 268

terrorist campaigns ended found that 10 percent ended with a victory of those using terrorist
tactics. Only in 7 percent of all cases where the terrorists defeated due to the efforts of the
military. The pdice, on the other hand, was more than five times more successful: in 40
percent of all cases terrorist campaigns were brought to an end through the work of the

police. In 43 percent of all cases, terrorism was brought to an end through a politicad,proces

as, for instance in Northern Irelaiff While a peace process with Al Qaeda is, due to its
maximalist demands, not a realistic option, a strengthening of a criminal justice approach to
counterterrorism compared to the military approach epitomized itk&l o b a | War on
Terrord® notion, is feasible. That means t hat
including community policing and reducing opportunities for terrorist crimes, must be placed

193 Eric Rosand and SebastiaonvEinsiedelThe Bush Admi ni strationés Post 9/ 1
Engagement with the UN: A Case Study in Ambivalent Multilaterahé® p. 1

1% presidency and CT Gardinator, Council of the European Union. The European Union Colieteorism
StrategyBrussels, EU, 30 November 2005 (14469/4/05), p.3

Ypaul Wil kinson, f A-EBapéae Cooparatioreos Somsderetr r ofr i U0 i n Ricar
Alcaro. Relaunching the Transatlantic Security PartnershiRoma, Istituto Affari Internzionali, 2008, p.73.

1% 5eth JonedHow Terrorist Groups End: Lessons for Countering Al Qa Bta Monica-RAND, 2008, p.19
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higher on the agenda of counterrorism.

A turn towads a policefocused criminal justice model involves a heightened emphasis on
issues of legality and due process under the rule of law in countering terrorism. The reward
for this is enhanced legitimacy in the eyes of the world. If the strongest natlmworld
acknowledges the supremacy of the law over the supreofi@eyitary and political might, it

sets an example to the world. In the coming years the relative strength of the United States is
likely to decline relative to some other states, withn@hindia, Russia, and perhaps also

Brazil gaining muchstronger positions in international affairs.

Historically, leading states in a position of relatdexline haveprofitedfrom structure®r
regimesthey created while in a position of strength. #ar United States, the time is now to
establish robust ands enduring international regimes that bear its imgginhesthat will

serve it well in times of need and declining powedrat istrue for a global climate regime as

well as a global countderrorism regime. To do so, existing structures can be strengthened

or new ones created. There is also the option of integrating existing structures into a new one.
That is the option we advocate in the following.

The framework for such a new structure tmeeflect the fact that the one thing that matters

in countering terrorism more than any other is to hold the nhagllgroundso that the

distance that separates those who fight terrorists and the terrorists themselves is clear for all
to see. To win athto maintain legitimacy in the eyes of as many beholders as possible is the
key to draining support from terrorist constituencies. The way to achieve it is to adhere to the
rule of law, domestically and internationally, in peacetime and in wartime gedtce

what one preaches and to preach what one practices. Under the Bush administration, the
distance between rhetoric and reality became so stark in some areas (democracy, rule of law,
human rights) that its public diplomacy abroad had no chancedgelttie gap between

words and deeds. The return to strict adherence to international law and the abandonment of
double standards will strengthen the position of the United States in the eyes of the world.
The incoming administration has the opportunityaiouild credibility abroad based on the
credibility gained by the President Elect in his election campaign.

How can he United States regain the moral high ground in the struggle against terrbrism?
Chapter Two, we laid out six steps that the ObamaiAdm st r ati on coul d t ak:
i no from ot her-tersotisentregirme. But moreaconceptualmeosf the most
important elements in preventing terrorism is to maintain strong legitimacy among the public
for fairness of the system. &lbest way of achieving this is bpholding theule of law even

in times of crisis and emergencies. The costs of not doing so can be very high as the United
States has experienced by the r |reddiian to its practices in Abu Ghraib and

Guantanamo. Tlse episodes have done immense harm to the standing of the United States in
the world. The best way for the United States to restose itiuts determination to the rule of

law would be for it to ratify the Rome Statute and join the more than 100 csumbree

submit themselves to the jurisdiction of the International Criminal Court in The Hague. The
Clinton administratiorhad signed up to the treaty establishing the ICC and the new
administration should take up this thread and become part of the IC@eviéw of the ICC

Statute scheduled for 2009. We argue that this would be a good occasion for the United
States taeassess its commitment to the ruleast in international relations. It could even

take the initiative to extend the mandate of the IC{D¢tude catastrophic terrorism. This
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dual nove- committing itself to the rule oflw in international affairs while seeing to it that
catastrophic terrorism would be proscribed by the ICC and placed on the same level as war
crimes, crimes against humanégd genocide would send a powerful signal to the
international community. Legitimacy that was lost during the Bush years could be regained
by such a move.

Traditionally, the custodian of humanitarian law has been the International Red Cross
Organizationwhich is headquartered in Geneva, Switzerland. The legal enforcement arm of
internationahumanitarian laywon the other hand, is seatedlime Hague at the International
Criminal Court (ICC) which began its operation in 2002. It is with these two inienat

bodies that the United States will have to work to regain legitimacy lost during the Bush
years.

When the Statute for the ICC was negotiated in Rome in 1998, it was given four mandates: to
deal with

- Thecrimeof (interstate) aggression,

- Thecrime of genocide,

- Crimesagainst humanity and

- War crimes.

However, ten years ago, during the negotiations for the ICC in Rome, a humber of states also

pl eaded for adding 6terrori s moCotrtoHad 91 St at ut
happ@éed in 1998 rather than 2001, “terrorism” might well have been added to the list of

crimes for which the ICC has a mandate. In that case, the United States government might

not have withdrawn its signature from this Treaty establishing the Internatioinaiini&l

Court as the Bush administration had done when it assumed power. In 2009 the Statute of the
ICC will be reopened for reconsideration and this is, in our view, an occasicadi aleast
"catastrophi c t eporifoborofithe mérnational Grilmieal GCowti st i ng

Some people have argued that as long as there is no international definition of terrorism this
would be premature. However, all that would be needed is to take a definition the

international community already agrees upon, elgrthe definitonob war i med and ex
it also to peace times. To see the proximity between acts of terrorism and war crimes we only
have toook how6 war cr i mes 0 a rtlelCq Statutenteck isia partiallist . 8 of

o Wilful Kkilling;

¢ Intentionally directing attacks against the civilian population as such or against
individual civilians not taking direct part in hostilities;

¢ Intentionally directing attacks against civilian objects, that is, objects which are not
military objectives;

¢ Intentionally launching an attack in the knowledge that such attack will cause
incidental loss of life or injury to civilians or damage to civilian objects

e Attacking or bombarding, by whatever means, towns, villages, dwellings omgsild
which are undefended and which are not military objectives;

e Taking of hostage¥’

197 Crimes Provisions of the ICC Statute. Appendix I, repr. in: Roberta Arfiibkel ICC as a new instrument for
repressing terrorismArdsley, N.Y., Trasaction Publishers, 2004, pp. 3354
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Mosti notallicr i mes currently | abelled 6terroristo
conventions and protocol s wo wdrsthl defmitiomafl | y be
war crimes. If the international community could agree on extending the definition of war

crimes on which there is already universal agreement to peace times, the definition problem

of terrorism would largely disappear. So far otilg Supreme Court of India has followed

this line of reasonind®® The Indian Supreme Court argued in April 1994 in the Sasgh v.

Bihari: 'If the core war crimesdeliberate attacks on civilians, hostagking and the killing

of prisoners is extended peacetime, we could simply define acts of terrorism as “peacetime
equivalents of war crimegs®

The existing division of law into national and international law, ¢hwar (humanitarian

law) and law in peacetime (inc., human rights law) has lost muith @dlidity in an age of
globalisation and international terrorism. If soldiers breach the laws of war they become war
criminals. If armed noistate actors wearing no uniform and not directed by a government
engage in the same type of offensive useuofd outside the context of war they should be

not be labelled freedom fighters or holy warriors but should be treated not better than war
criminals.Alternatively, if they are adhering to the laws of war, they should be given the
same status as guerrifighters inthe Geneva Protocols of 1977.

Defining acts of terrorism as 'peacetime equivalents of war crimes' would open the door to
the use of the International Criminal Court as an institution to deal with terrorists. There are,
as Michael Scharf hasomted out, a number of advantages to treating acts of terrorism as war
crimes:

Alt might permit the exercise of more forcef
the rubric of law enforcement. It would give the prosecution the ability to angusottrine

of command responsibility, which was not previously applicable to peacetime acts. It will

also encourage terrorist groups to play by the rules of international humanitariain®law

Some observers fear that terrorists would be given a lega$ stehumanitarian law with the
peacetime application of the laws of war. Yet that status would not be the one of legal
combatant like a regular soldier, it would be the one of the equivalent of a war criminal
which is certainly not a desirable status aneé that gives them fewer rights than a common
criminal has.

The search for a universal legal definition@frorismhas been going on since 1934 when
the League of Nations first looked into the matt®hat has been overlooked for too long in
the seari for a legal definition of terrorism is that there exists already de facto an intrinsic
legal definition of terrorism based on international humanitarian law and extraditidft law.

198 Michael P. Schaerf. Defining Terrorism as the Peacetime Equivalent of War Crimes: Problems and
ProspectsCase Western Reserve Journal of International ,\al. 36, Nos. 2& 3, 2004, pp.35360

199¢it. ibid.

HOM.P. Saharf, op. cit., p. 373.

1 Roberta Arnold, in her awandinning doctoral dissertation, writes: A preliminary outcome of this thesis is
that therds an objective legal definition of terrorism. Pursuant to IHL and extradition law, this definition
addressesdiscriminate, disproportionate, and unnecessary acts of violence aimed at creating an intense form
of fear within innocent targetsusually civilians- in order to coerce the adversarial side to meet a political
demand’. Arnold also concludes in her thébat taken together the four core crimes encompassed by the ICC
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At the core of humanitarian law lies the protection of civilians in dromaflict. Since

terrorists deliberately attack civilians in execution of their asymmetric form of conflict

waging in peace times and outside zones of combat, there is a need for an international body
that takes care of them. The International Commiifeke Red Cross/Crescent (ICRC) has

a legal mandate from the international community based on

B the 1949 Geneva Conventions, which task the ICRC with visiting prisoners,
organizing relief operations,iting separated families and similar humanitaria
activitiesduring armed conflicts

B the Statutes of the International Red Cross and Red Crescent Movement (Movement),
which encourage it to undertake similar worlsituations of internal violencevhere
the Geneva Conventions do not apply.

While theGeneva Conventions are binding instruments of international law, relating to inter
state war and are applicable worldwide, the Statutes of the Red Cross/Crescent Movement
enjoyaquasl e g a | Asoft | awo-staetcanflictlss i n rel ati on

What i lacking is an international regime that offers protection to civilians and non
combatants in other situations than those already covered by the Geneva Conventioeis and
Statuteof the ICRC. These are situations of terrorismpeacetime, or outside zes of

conflict. In reality, there is some overlap between wartime and peacetime situations since few
wars are officially declared and peace is sometimes not officially concluded at the end of
hostilities. In this light, it makes sense to create an intiemel body that works closely with

the International Criminal Court which is the guardian of the Geneva Conventions and the
International Red Cross and Red Crescent Movement which is the guardian of civilians in
situations of armed conflicts. There aretlwgical locations for such a new bodthe

Netherland which is seat of the ICC or Switzerland, which is seat of the ICRC. Since the
Netherlands is part of NATO and not a neutral country, it is more appropriate to place such a
new international counteerrorist body irSwitzerlandwhich is noraligned and neutral.

The Swiss government which is host to the International Red Cross and Red Crescent
Movementhas showran interest to become the seat of an international body that would focus
on coordinating #orts by the international community to counter terrorism. (Personal
communication from knowledgeable observer). In the light of our proposal to extent the
concept of war crimes to peacetimes as far as terrorism is contesn#dwing acts of
terrorismas peacetime equivalents of war crimeswould make sense to house such a body

- the watchdog of a new regime against terrodsmthe vicinity of the seat of the ICRC.

This would allow the exchange of expertise and the creation of synergies infareas
overlapping jurisdiction. Both would be concerned with the protection of civiians in

war time, the other against armed attacks in peace times and outside zones of armed conflict.
We therefore propose that serious consideration be given to therfakploration of the idea

of creating a new international counterrorism body which might be called International
CounterTerrorism Agency (ICTA) and situating it in Geneva, Switzerland.

Statute- including the draft definition of aggressieseem to provide a sufficient legal basis to prosecute all
severe forms of terrorism, be these perpetrated by governmental or proasenents’. See R. Arnold, op. cit.,
p.342.



